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JOINT APPENDIX 


[Rec'd-Feb. 14, 1966] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CHAMBERSBURG BROADCASTING COMPANY, 


) 
Appellant, 

v. ) CASE NO. 19,902 
) 
) 
) 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


PRE-HEARING STIPULATIONS 


Counsel for the respective parties in the above-entitled appeal 
hereby stipulate as follows: 
I) The questions presented by this appeal are as follows: 

A) Whether the Commission, in setting forth the factual and 
policy distinctions between this proceeding and other proceedings in 
which it granted a waiver of Section 73.28(d) of its Rules, failed to ex- 
plain the relevance of such distinctions to the purposes of the Commu- 
nications Act of 1934, as amended. 

B) Whether the Commission acted inequitably in denying 
Appellant's application but granting increased facilities to a competing 
local station, WCBG, Chambersburg, Pennsylvania. 

C) Whether the Commission, by its adherence to Section 
73.28(d) of its Rules in this proceeding, failed to act in accordance with 
its statutory obligations. 

D) Whether the Commission failed to consider and evaluate 
properly the evidence in this proceeding in determining that a waiver of 
Section 73.28(d) of its Rules was not warranted. 


Il) The Joint Appendix shall be filed simultaneously with the fil- 
ing of the Appellant's Reply Brief, or, if the Appellant does not file a 
Reply Brief, then within fifteen (15) days after the filing of the brief of 
Appellee. 

IM) In preparing briefs, the parties shall, when referring to the 
record material, indicate the page or pages in the original record where 
such material may be found. The pages of the Joint Appendix shall be 
consecutively numbered and shall in addition, bear appropriate page 
numbers so that the reference to the record material printed in the 
Joint Appendix may be readily found. 

Respectfully submitted, 


/s/ Leonard S. Joyce 
Counsel for Appellant 
Chambersburg Broadcasting Company 


/s/ John H. Conlin 
Counsel for Appellee 
Federal Communications Commission 


February 14, 1966 


[Filed Feb. 24, 1966] 


PREHEARING ORDER 


Before: Fahy, Circuit Judge, 
in Chambers. 

Counsel for the parties in the above-entitled case having submit- 
ted their stipulation pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is ap- 
proved, and it is 

ORDERED that the stipulation shall control further proceedings in 
this case unless modified by further order of this court, and that the 
stipulation and this order shall be printed in the joint appendix herein. 
Dated: 


[Rec'd-FCC-Jun 5, 1962] 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
In re Application of 


CHAMBERSBURG BROADCASTING COMPANY 
Chambersburg, Pennsylvania 


File No. BP-14743 


) 
) 
) 
) 
) 


For Construction Permit 


PETITION TO DENY 


Reese Broadcasting Corporation, licensee of standard broadcast 
station WCBG, Chambersburg, Pennsylvania, (hereinafter referred to as 
Reese") respectfully requests that the Commission deny the application 
of Chambersburg Broadcasting Company, licensee of broadcast station 
WCHA, Chambersburg, Pennsylvania, (hereinafter referred to as "Cham - 
bersburg") for a construction permit to increase the authorized power of 
that station on the frequency 800 kcs., daytime from 1 kw. to 5 kws. 

1. A grant of the WCHA application would cause Reese serious 
economic injury and Reese is, therefore, a party in interest within the 
meaning of Section 309(d) of the Communications Act and Section 1.359(i) 
of the Commission's rules. The nature and extent of the economic injury 
which would be suffered by radio station WCBG is set forth in the affidavit 
of Mr. Messner attached hereto. 

2. A grant of the application of radio station WCHA would be in 
violation of the Commission's rules as set forth in the affidavit of George 


[118] 
E. Gautney attached hereto. On the belief of the said affidavit, it is clear 
that a prima-facie showing has been made that a grant of the aforesaid 
application would be inconsistent with the public interest, convenience . 


and necessity. 
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WHEREFORE, it is respectfully requested that the application of 
Chambersburg to increase the power of radio station WCHA be denied. 
Respectfully submitted, 
REESE BROADCASTING CORPORATION 
By /s/ Arthur Scheiner 
Its Attorney 


Wilner, Bergson, Scheiner 
& Lessenco 

1343 H Street, N.W. 

Washington 5, D. C. 


June 5, 1962 
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GAUTNEY & JONES 
Consulting Radio Engineers 
930 Warner Building 
Washington 4, D. C. 


ENGINEERING STATEMENT OF GEORGE E. GAUTNEY 
IN BEHALF OF 
REESE BROADCASTING CORPORATION 
CHAMBERSBURG, PENNSYLVANIA 


Iam a Consulting Radio Engineer, a partner in the firm of Gautney 
& Jones, with offices in the Warner Building, Washington, D. C. 


My education and experience are a matter of record with the Fed- 


eral Communications Commission. I am a Registered Professional En- 
gineer in the District of Columbia, Registration No. 602. 

I have been authorized by Reese Broadcasting Corporation, licensee 
of Radio Station WCBG (1590 kc, 5 kw, Day), Chambersburg, Pennsylvania, 
to examine the application of Chambersburg Broadcasting Company (File 
No. BP-14743), which application requests authority to increase the power 
of WCHA, Chambersburg, Pennsylvania (800 kc), from 1 kw to 5 kw, oper- 
ating during daytime hours only. 


° [120] 


An examination of the above-mentioned application discloses the 
following: 

1. The application was filed with the FCC on March 16, 1961. 

2. Applicant's own figures indicate that, at the time of filing, 
it was expected that the interference to WCHA would be increased from 
9.52% of the population residing within the present 0.5 mv/m contour of 
WCHA, to 19.93% (20.21%, if application of WSVS were granted) of the 
population within the 0.5 mv/m contour of the proposed operation. 

3. Applicant's own figures indicate that, at the time of filing, it 
was expected that the proposed operation of WCHA would increase the 
interference from that station to WKDN from 2. 4% of the population 
within WKDN's 0.5 mv/m contour (for the present operation of WCHA) 
to 9.2% of the same population (WCHA operating as proposed. ) 

4. On July 14, 1961 WKDN filed an application to increase power 
from 1 kw to 5 kw, operating daytime hours only, and to install a direc- 
tional antenna system (DA-D). 

5. On May 15, 1962 WCHA filed an amendment to its application 
in order to show the effect, on WCHA, of the proposed operation of WKDN. 

6. According to the amendment submitted by WCHA, the pro- 
posed operation of WKDN will decrease the interference from that sta- 
tion to WCHA to 8. 85% for the present operation of WCHA and to 16.9% 
for the proposed operation of WCHA. 

7. The amendment of the WCHA application does not contain 
comparable 
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percentage figures for the interference which WCHA (both present and 
proposed) will cause to the proposed operation of WKDN. It is certain, 
however, that whatever percentage of interference the present operation 


of WCHA causes to the proposed operation of WKDN, the increased 
power requested by WCHA will result in a larger percent loss to the 
same proposed operation of WKDN. 


[120] ; 


8. Thus, regardless of whether the application of WKDN is 
granted, or denied, the proposed operation of WCHA, if granted, will 
result in an increase in interference to WKDN and will result in an 
interference to WCHA in excess of 10% of the population within the 0.5 
mv/m, normally protected, contour of WCHA. 

9. While Section 3. 28(d)(3) sets forth certain exceptions under 
which applications may be granted, these exceptions apply (except for 
C'ass IV stations) to night time operation only. No exceptions pertinent 
to daytime operation (other than Class IV stations) are set forth in the 
Rules. 

10. A grant of the application of WCHA would be at variance 
with the requirements of Section 3. 28 of the Rules and Regulations. 


s/ George E. Gautney 
[SEAL] orge E. Gautney 


WASHINGTON ) SS: 
DISTRICT OF COLUMBIA) 

I, George E. Gautney, being first duly sworn, upon oath depose 
and say that the facts contained in the foregoing statement by me sub- 
scribed are true of my own personal knowledge except those stated on 
information and belief, and those facts I verily believe to be true. 


/s/ George E. Gautney 
George E. Gautney 


Subscribed and sworn to before me this fifth day of June, 1962. 


/s/ Anna A. Hammond 
Notary Public, D. C. 


My Commission expires May 14, 1963 
(SEAL) 
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EXCERPTS FROM 
AFFIDAVIT 

I, Norman E. Messner, President of Reese Broadcasting Corpo- 
ration, being first duly sworn, depose and say as follows: 

1. Reese Broadcasting Corporation is the licensee of standard 
broadcast station WCBG, Chambersburg, Pennsylvania, licensed to 
operate on 1590 kcs., daytime only. 

2. Chambersburg Broadcasting Company is the licensee of sta- 
tions WCHA and WCHA-FM, Chambersburg, Pennsylvania. WCHA is 
licensed to operate on the frequency 800 kes., 1 kw., daytime. 

3. Radio stations WCBG and WCHA presently compete for adver- 
tising revenues, and particularly local and regional accounts. . 

4. There is presently pending before the Commission an appli- 
cation (BP-14743) to increase the power of WCHA to 5 kws., daytime. 

5. The proposed increase in daytime power of WCHA would place 
that station in a vastly superior competitive position vis-a-vis station 
WCBG during the daytime hours for which both stations are presently 
authorized to operate. A grant of the WCHA application for increased 


power during daytime hours would result ina substantial diversion of 
advertising presently carried by WCBG during such daytime hours with 


a consequent substantial curtailment of its revenues. 


6. The foregoing facts are set forth on the basis of my own per- 


sonal knowledge and are true. 


* * 
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[Filed July 3, 1962 by Chambersburg 
Broadcasting Company] 
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EXCERPTS FROM 
OPPOSITION TO PETITION TO DENY 


* * * * * 


2. The Petitioner, Reese Broadcasting Corporation, alleges in 
Paragraph 1 of its Petition to Deny that a grant of the WCHA applica- 
tion would cause it "serious economic injury” and that, therefore, the 
Petitioner is a party in interest within the meaning of Section 309(d) of 
the Communications Act and Section 1.359(i) of the Commission's Rules. 
Reference, however, to the affidavit of Norman E. Messner, President 
of Petitioner, which is attached to the Petition, shows that it contains 
no allegations of supporting facts but only three ultimate conclusions 
(1) that WCHA and WCBG are presently in competition for advertising 
revenues, (2) that a grant of the WCHA application "would place that 
station in a vastly superior competitive position vis-a-vis station 
WCBG during the daytime hours”, and (3) that a grant "would result 
in a substantial diversion of advertising presently carried by WCBG 
during such daytime hours with a consequent substantial curtailment 
of its revenues.” Such conclusionary statements are insufficient to 
establish standing. While it may clearly be assumed that WCHA and 
WCBG are presently in competition (since they both operate in the 
same city), it cannot be assumed on the basis of any demonstrated 
factual information that the increase of power of WCHA to 5 kilowatts 
on a parity with WCBG would place WCHA "in a vastly superior com- 
petitive position" or that a grant would result "in a substantial diver - 


sion of advertising.” 


* 
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[Released March 24, 1964] 


EXCERPTS FROM B 
ORDER FCC 64-231 
47946 


[214] 

2. With respect to the Chambersburg Broadcasting Company 
(WCHA) application, it appears that the following matters must be con- 
sidered in connection with the issues specified below: 

a) The Chambersburg Broadcasting proposal would receive 
interference from the existing operations of Stations WKDN, Camden, 
New Jersey, and CKLW, Windsor, Ontario, Canada, affecting more than 
10 percent of the population within its normally protected primary serv- 
ice area, in contravention of Section 73.28(d)(3) of the Rules. 

b) The proposal would involve mutual co-channel interference 
with the existing operation and the above-described proposed operation 
of Station WKDN. 


c) The Reese Broadcasting Corporation, licensee of standard 
broadcast Station WCBG, Chambersburg, Pennsylvania, has filed a 
"Petition to Deny" the Chambersburg Broadcasting proposal for the 


reasons set forth in subparagraphs (a) and (b). The petitioner contends, 
correctly, that it has standing as a party in interest with respect to the 
Chambersburg Broadcasting application since a grant of that application 
might result in economic injury to the petitioner. Federal Communica- 
tions Commission v. Sanders Brothers Radio Station, 309 U.S. 470, 9 
R.R. 2008 (1940). 


* 


[700] . 
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[Released October 20, 1964] 


EXCERPTS FROM FCC 64D-62 
INITIAL DECISION OF HEARING EXAMINER 58371 
BASIL P. COOPER 


* 
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To determine the areas and populations which may be expected 
to gain or lose primary service from the proposed operations 
of Stations WLAD, WCHA, and WKDN and the availability of 
other primary service to such areas and populations. 
To determine the nature and extent of the interference, if any, 
that each of the proposals would cause to and receive from 
each other and the interference that each of the proposals 
would receive from all other existing standard broadcast sta- 
tions, the areas and populations affected thereby, and the avail- 
ability of other primary service to the areas and populations 
affected by interference from any of the proposals. 

* * * * * 
To determine whether the proposal of the Chambersburg 
Broadcasting Company would cause obj ectionable interfer - 
ence to Station WKDN, Camden, New Jersey, or any other 
existing standard broadcast stations, and, if so, the nature 
and extent thereof, the areas and populations affected there- 
by, and the availability of other primary service to such 


areas and populations. 


[702], 
* 
To determine whether the interference received by each pro- 


* * 


posal from any of the other proposals herein and any existing 
stations would affect more than ten percent of the population 


within its normally protected primary service area in 


‘i [713] 


contravention of Section 73.28(d)(3) of the Commission Rules 
and, if so, whether circumstances exist which would warrant 
a waiver of said Section. 

* * * * * 
To determine, in the light of Section 307(b) of the Communi- 
cations Act of 1934, as amended, which of the proposals would 
best provide a fair, efficient and equitable distribution of radio 
service. 
To determine, in the light of the evidence adduced pursuant to 
the foregoing issues which, if any, of the applications should 


be granted. 
* 


[704] 


Findings of Fact 


* 


[713] 


* 

49, Chambersburg, Pennsylvania, population 17,670 persons, site 
of Station WCHA, is the county seat of Franklin County, population 
88,172 persons. Chambersburg is approximately 20 miles north of 


* * 


Hagerstown, Maryland, and approximately 50 miles west of York, Penn- 
sylvania. 

50. Station WCHA is one of two standard broadcast stations as- 
signed to Chambersburg, the other station being Station WCBG (1590 
kc, 1 kw, 5 kw-LS, DA-N, U, Class I) licensed to Reese Broadcasting 
Corporation, a party to this proceeding. One FM station, WCHA-FM 
(95.1 Mc, 2.8 kw, 240 feet), is assigned to Chambersburg, but no tele- 
vision station. ; 

51. Station WCHA, Class IL, now operates on the frequency 800 
ke with power of 1 kw. The application here under consideration pro- 


poses to increase power from 1 kw to 5 kw. 


* * * 
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53. The present 0.5 mv/m contour of Station WCHA extends ap- 
proximately 28 miles in all directions from Chambersburg except to- 


wards the west where it extends for a distance of approximately 38 


miles from the city. In the eastern periphery of the 0.5 mv/m contour, 


Station WCHA receives objectionable interference from Station WKDN 


[714] 
over a crescent-shaped area approximately from 5 to 6 miles in width, 
thus placing the interference-free area of Station WCHA at a distance of 
approximately 23 miles east of the city of Chambersburg. If the pres- 
ently pending application of Station WKDN is granted, the directional 
array of that station is such that it will reduce the amount of interfer- 
ence now received by Station WCHA. 

54, Operating as proposed with power of 5 kw, the 0.5 mv/m 

contour of Station WCHA would form an irregular circular area slightly 
larger in the east-west direction than in the north-south direction. The 
0.5 mv/m contour would extend to the northwest and reach the city of 
Altoona, Pennsylvania. In this area, however, Station WCHA will receive 
objectionable interference from Station CKLW (800 ke, 50 kw, DA-2), 
Windsor, Ontario. The proposed 0.5 mv/m contour would extend to the 
east towards Station WKDN for a distance of approximately 44 miles. 
In this eastern section, Station WCHA will receive obj ectionable inter - 
ference from both the present and proposed WKDN. Should the WKDN 
application be granted, the directional array is such that the interfer - 
ence to Station WCHA will be decreased. 

55. If this application is granted, no area or population now re- 
ceiving service from Station WCHA will lose service from this station. 
Giving effect to the interference which will be received, the proposed 
increase in power of Station WCHA would extend to its 2 mv/m contour 
approximately 6 miles in all directions and its interference-free con- 
tour from approximately 10 miles on the east to approximately 18 miles 
on the west. 

56. The areas and populations served and to be served, together 
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13 
with the amount of interference received and to be received under the 


present and proposed operations, in tabular form, are as shown in the 
following table: 
PRESENT (1 KW) PROPOSED (5 KW) 
Area Area 


Contour (mv/m) (sq. mi.) Population (sq.mi.) Population 


0.5 (norm. prot.) 3,000 213,000 6,520 474,780 
Int. from present 

WEDN (1 kw) 190 12,780 ( 6%)* 600 61,170 (12.9%)* 
Int. from CKLW none none 240 12,770 ( 2.7%)* 
Int.-free with pres- 

ent WKDN (1 kw) 2,810 200,220 (94%)* 5,680 400,840 (84.4%)* 
Int. from proposed 

WEDN (5 kw) 120 10,020(4.7%)* 510 52,140 (11%) * 
Int.-free with pro- ; 

posed WKDN (5 kw)2,880(96%)* 202,980 (95%)* 5,770 (88.5%)* 409,870 (86.3%)* 


* Figures in parentheses reflect percentage ratio of interference 
to area or population within the normally protected 0.5 mv/m | 
contour of the proposed operation. 
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57. From the foregoing table, it will be seen that Station WKDN, 
operating as proposed, will cause less objectionable interference to Sta- 
tion WCHA than does its present operation. If the WCHA application is 
denied and the WKDN application is granted, Station WCHA would gain 
an area of 70 square miles within which there is a population of 2,760 
persons. If the WCHA application alone is granted, the station would 
gain an area of 2,870 square miles within which there is a population of 
200,620 persons. If both the WCHA and WKDN applications are granted, 
WCHA would gain an area of 2,960 square miles within which there is a 
population of 209,650 persons. 

58. Urban areas which would gain a signal of 2 mv/m or better 
include the city of Hagerstown, Maryland (population 36,660 persons) 
and Halfway, Maryland (population 4,256 persons). Hagerstown now re- 
ceives primary service of 2 mv/m or better from four stations with a 
fifth station serving 40% of the city. Halfway now receives primary 
service from four stations. 

59. No single station serves all of the area to be gained. No 
portion of the area which would be gained is presently served by Station 
WCBG, the other AM station in Chambersburg. No single station serves 
as much as 50% of the area to be gained, and only seven stations serve 
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between 25 and 49% of the area to be gained. Although a total of 50 sta- 
tions serve parts of the area to be gained, the minimum number of serv- 
ices available in any part is 2 and the maximum number is 10. The area 
now receiving primary service from but two standard broadcast stations 
contains 9,120 persons. The WCHA engineering exhibit indicates that 
the bulk of the area to be gained appears to receive primary service 
from not more than six other stations. 

60. The area within which Station WCHA, operating with power 
of 5kw, will receive objectionable interference from either the present 
or proposed WKDN operation is generally inthe form ofa rough crescent, 
30 or more miles to the east of Chambersburg. In general, this area is 
east of the Appalachian Mountain ranges which form the eastern boundary 
of the Cumberland Valley in which Chambersburg is located. The south- 
eastern section of this crescent-shaped interference area is closer to the 
city of Baltimore than to Chambersburg. The center of this crescent- 
shaped interference area in the immediate vicinity of Hanover, Pennsyl- 
vania, is closer to York, Pennsylvania, than to Chambersburg. The 
northeastern section of this interference area is much closer to Harris- 
burg than to Chambersburg. The area in which WCHA, operating as pro- 
posed, will receive objectionable interference from Station CKLW is in 
the northwestern periphery of the proposed 0.5 mv/m contour in the im- 
mediate vicinity of Altoona, Pennsylvania. This interference area falls 
to the west of the mountain ranges which form the western boundary of 
the Cumberland Valley in which Chambersburg is located. The record 
contains no fact which would infer or imply that the areas within which 
Station WCHA will receive objectionable interference do not have a great- 
er community of interest with the larger nearby cities than with Cham - 
bersburg. 


[716] 
Requested Waiver of Section 73.28(d)(3) 

61. In the table in paragraph 56, it was shown that Station WCHA, 
operating as proposed, will receive objectionable interference affecting 
13.7% of the population within its normally protected 0.5 mv/m contour 
if the WKDN application is granted, and 15.6% of the population within its 
normally protected contour if the WKDN application is denied. It is thus 


established that operating as proposed, Station WCHA will receive objec- 
tionable interference affecting more than 10% of the population within its 
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normally protected 0.5 mv/m contour. As a result, the proposed opera- 
tion will be in contravention of the provisions of Section 73.28(d)(3) of the 
Commission's Rules. This fact presents for our consideration the ques- 
tion of whether circumstances exist which will warrant a waiver of this 
section of the Commission's Rules. 

62. The engineering testimony in this proceeding shows that the 
increase in power of Station WCHA from 1 kw to 5 kw would not preclude 
the use of maximum power (5 kw) by any existing co-channel station inas~- 
much as the area which would be affected now lies within the interfering 
signals of Stations WKDN to the east, WSVS to the south, WKEE to the 
west, and CKLW to the west, northwest and north. 

63. There is a sector lying between Williamsport, Pennsylvania 
and Binghamton, New York, wherein it may be possible to establish a 
station on the frequency 800 ke operating with power of 250 watts. If 
such a station had its transmitter located in a rural area approximately 
six miles north of Towanda, Pennsylvania, the station would probably be 
able to operate and receive objectionable interference affecting less than 
10% of the population which would likely be within the normally protected 
0.5 mv/m contour of such station. 

64. On the adjacent channel frequency, 790 kc, existing assign- 
ments would not be involved even if it is assumed that the pertinent ex- 
isting stations on that frequency (WPIC, Sharon, Pennsylvania; WAEB, 
Allentown, Pennsylvania; WSIG, Mt. Jackson, Virginia; and WLSV, Wells- 
ville, New York) were to operate with the maximum power of 5 kw per- 
missible on a régional frequency. Any new assignment on 790 ke with 
which the proposed WCHA operation would involve objectionable inter - 
ference would be subjected to excessive co-channel objectionable inter- 
ference from existing stations. Hence, it is concluded that the proposed 
operation of Station WCHA would not preclude any future use or assign- 
ment of stations on the frequency 790 kc. 

65. On the adjacent channel frequency, 810 kc, existing Class 
II stations on that frequency (WEDO, McKeesport, Pennsylvania, and 
WYRE, Annapolis, Maryland) would not be involved even if such sta- 
tions were authorized to operate with maximum power of 5 kw. Such 
a situation is extremely unlikely because of the interference which 
such stations would likely receive from the Class I co-channel station, 
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WGY, Schenectady, New York. Directional operation of these Class I 
[717] 


stations would necessarily be limited in the direction of Station WCHA 
because of the protection which they would be required to give to other 
stations on 810 kc. Furthermore, any new assignment on the frequency 
810 kc in the vicinity of Station WCHA would be subject to excessive co- 
channel interference from existing stations. It appears, therefore, that 
the proposed operation of Station WCHA would not limit any future use of 
the frequency 810 kc. 

66. A study by the Commission of possible use of the adjacent 
channel frequencies 780 ke and 770 ke and of 820 ke and 830 kc indicated 
that the proposed operation of Station WCHA would not prejudice future 
consideration of any Class I-A channel within 30 kilocycles of the WCHA 
frequency of 800 ke. 

67. It appears also that the proposed operation would not pre- 
clude assignment of a station to either Oswego or Waverly, New York. 

68. Chambersburg is in the center of the Cumberland Valley, 
which in this area is approximately 30 miles wide. To the east of 
Chambersburg begin the foothills of the Allegheny Mountain range. To 
the west of Chambersburg, the mountains continue. The valleys to the 
west of Chambersburg become progressively smaller until there are 
high mountain ranges with narrow valleys between ranges. In these 
areas, the topography and, in particular, these mountain ranges in- 
fluence the ability of the people to earn a living, especially in the field 
of agriculture. Some people cut pulp wood for paper mills; some engage 
in strip mining; many are on relief. Job opportunities are limited. 
Mary of the people in these areas seek employment elsewhere, such 
as in Chambersburg. Due to the shielding effect of the mountains, the 
signals of distant radio stations are not received with the same intensity 
as they are received in more level terrain. 

69. The city of Chambersburg is approximately 15 miles north 
of the Pennsylvania-Maryland state boundary. Chambersburg is the 
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county seat of Franklin County whose southern boundary coincides with 
the Pennsylvania-Maryland boundary. Station WCHA, operating with in- 
creased power as proposed, would be able to improve its coverage in 
Pennsylvania, Maryland and West Virginia. Approximately one-third 
of the gain area lies in Maryland and West Virginia. Several of the 
counties surrounding Chambersburg and Frankling County have been 
designated as being in the depressed area of Appalachia. The following 


[718] 
table shows the percentage of each county covered by the present and 
proposed operation of Station WCHA as well as the counties which are 


in the depressed areas: 


Area Served (%) 1/ 
County Present Proposed 


Pennsylvania: Franklin 
Adams* 
Cumberland* 
Perry* ** 
Juniata* ** 
Huntingdon* ** 
Fulton* 7K 
Bedford ** 
York 
Mifflin ** 
Blair 


Maryland: Washington* ** 
Frederick * 
Carroll 
Allegany *K 


West Virginia: Berkeley ** 
Morgan ** 


Jefferson ** 
* Counties immediately adjacent to Franklin County. 


** Counties designated as being in depressed areas of 
Appalachia. 


70. Chambersburg is the hub of an area which includes the following 
Pennsylvania counties, namely, Franklin, Fulton, Cumberland (southern 
part), Huntingdon (eastern part), Adams (western Part), Juniata (southern 
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part), and Perry. Other centers of influence in the general area of 
Chambersburg are: to the east, Harrisburg, and west, Altoona, in Penn- 
sylvania; to the south, Hagerstown, Maryland; and to the southwest, 
Cumberland, Maryland. Chambersburg and Franklin County are more 
industrialized than the surrounding counties. Due to the existing high- 
way system, much of the labor in the less industrialized surrounding 
counties seeks employment in and near Chambersburg. 

71. Chambersburg is the site of the Letterkenny Army Depot 
which in 1963 employed 5,660 workers. A very large percentage of 
these workers reside outside of Franklin County. The Commanding 
Officer of 


1/ ais 
-/Estimated from WCHA Exhibit 3, page 3. 
(719] 
the Letterkenny Army Depot notes that neither of the existing radio sta- 


tions in Chambersburg or any other existing radio station now covers 


the geographical area in which the Letterkenny Depot employees reside. 
72. Chambersburg is the home of the Stanley Manufacturing Co., 

a large tailoring establishment with total employment in excess of 

2,500 persons. They are presently making their second expansion 

within five years. The T. B. Woods Company, makers of pulleys and 


power transmission equipment, employs approximately 400 persons. 
The H. J. Heinz Company processes and packages babyfoods and is in 
operation the year round. The Knouse Company packages food prod- 
ucts. The Chambersburg Engineering Company manufactures drop 
forging equipment and employs about 200 persons. The Jonathan Logan 
Dress Manufacturing Company has over 200 employees. Two manufac- 
turers of mobile homes have a combined employment of approximately 
250 persons. The plant of the American Can Company, initially estab- 
lished in Chambersburg approximately two years ago, is now undergo- 
ing its third expansion and now employs approximately 500 persons. In 
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Waynesboro, Franklin County, Pennsylvania, there are several in- 
dustries, including the Frick Company, Landis Tool and Landis Manu- 
facturing Company. Fort Ritchie near Waynesboro has a complement of 
service and civilian personnel of approximately 3, 000 persons. 

73. Chambersburg is the marketing center for livestock and 
many of the agricultural products of the counties to be gained in 
Pennsylvania and Maryland. Due to major highway development, 
Chambersburg is easily accessible and serves as the retail center of 
much of the gain area. This network of roads, the nearby Pennsylvania 
Turnpike and the available labor have been instrumental in attracting 
manufacturing firms to Chambersburg and Franklin County. 

74, Located in Chambersburg are the regional offices of the 
various Federal and state agencies, including the U. S. Weather Bureau, 
U. S. Department of Agriculture, Labor, Rehabilitation Office, Social 
Security, Pennsylvania State Employment Service and others. 

75. Agriculture contributes approximately $25, 000, 000 annually 
to the economy of Franklin County. This income is derived from various 
sources, including dairying, fruit production, hay and grain crops, and 
from raising beef, hogs and poultry. Among the fruits produced in 
Franklin County are peaches, apples, cherries and plums. At various 
times during the year, there is a need for seasonal and migratory workers. 
When, because of weather conditions, fruit ripens faster than anticipated, 
the need or demand for additional workers is immediate. 
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76. The manager of the Pennsylvania State Employment Service 


at Chambersburg states that surplus labor now available to counties in 
the west and north of Chambersburg looks to Franklin County for employ- 
ment. This office has had weekly broadcasts on Station WCHA since 

1946. Many of the people in these outlying areas commute daily distances 
of from 30 to 40 miles to get to their places of employment in Franklin 
County, despite the fact that during the winter months this is an area in 
which there are heavy snowfalls. 
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77. Much of the area to be gained lies in counties in which there 
is no local newspaper; in fact, but three local newspapers are pub- 
lished within the entire gain area of 2, 960 square miles. In the 
counties located in whole or in part within the gain area, four (Fulton, 
Perry, Juanita and Mifflin) have no local standard broadcast station. 

78. The WCHA programming as such is not an issue in this 
proceeding. The Hearing Examiner, however, permitted WCHA to 
show how and in what manner the proposed programming of Station WCHA 
would be to the advantage of persons living in the area to be gained so 
as to justify, if possible, the request for a waiver of the provisions of 
Section 73. 28(d)(3). 

79. As has been shown in prior paragraphs, Chambersburg is 
the industrial center of a substantially large area and draws workers 
from communities as far as 40 miles away. Many of the persons who now 
work in Chambersburg live beyond the present service contours of each 
of the two Chambersburg stations. The increase in power would enable 
Station WCHA to extend its service to many of the communities in which 
these persons now live. If the service area is extended, Station WCHA 
will be the only Chambersburg station reaching these people with a 
primary signal. 

80. The basic format of the WCHA programming will be main- 
tained, but the content will be modified to reflect the needs of the larger 
service area. The weather reports which are broadcast several times 
daily will be of great assistance to the commuting worker, especially 
during times of heavy snow and severe inclement weather. The weather 
reports coupled with the reports of the county agents will be of value 
to the orchardists during the growing and spraying seasons. The 
broadcasts on behalf of the Pennsylvania State Employment Service, 
the U. S. Department of Labor and employers in and near Chambersburg 
will bring to the unemployed worker in the gain area news of job oppor- 
tunities or training. The Bulletin Board which includes three five- 
minute periods daily, Monday through Friday, will bring news of civic, 
social, fraternal and religious events throughout the area. The regular 
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newscasts will be modified to include news from the gain area. ‘The 
farmer in the gain area will be able to hear the prices being paid for 
poultry, livestock and grain at the Chambersburg market; the housewife 
will be able to learn of some of the "bargains"being offered by mer- 


chants in the nearby center of commercial activity. 
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* 
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11. The increase in the power of Station WCHA, Chambersburg, 
Pennsylvania, from 1 kw to 5 kw as proposed, will enable that station 
to gain within its interference-free contour an area of 2, 870 square 
miles within which there is a population of 200, 620 persons if the 
WCHA application alone is granted. If, however, the applications of 
poth WCHA and WKDN are granted, WCHA will gain an area of 2, 960 
square miles within which there is a population of 209, 650 persons. In 
either case, Station WCHA would more than double the area and 
population presently served by that station. Station WCHA, however, now 


receives objectionable interference affecting 6% of the population within 


its normally protected contour. Operating nondirectional with power of 
5 kw as proposed, Station WCHA will receive objectionable interference 
affecting either 15. 6% or 13.7% of the population within its normally 
protected 0.5 mv/m contour. The lesser figure reflects the grant 

of the WKDN application. 

12. In either event, Station WCHA, operating as proposed, will 
violate the 10% provisions of Section 73. 28(d)(3) of the Commission's 
Rules, and unless the facts warrant waiver of these provisions, the 
WCHA application must be denied. 
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13. Many decisions of the Commission and of the Review 
Board in which the matter of the waiver of the 10% provisions of 
Section 73. 28(d)(3) of the Commission's Rules has been considered 
have been brought to the attention of the Hearing Examiner. Whether 
a waiver should or should not be granted appears to be predicated 
solely on the basis of the facts in each case presented for adjudication. 
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14. In Strafford Broadcasting Corp. (WWNH), Rochester, 
New Hampshire, Docket No. 14074, 34 FCC 142, 24 RR 835, and in 
Asheboro Broadcasting Co. (WGWR), Asheboro, North Carolina, Docket 
No. 14482, 34 FCC 155, 24 RR 848, the Commission held that 
Sections 3. 24(b) (now 73. 24(b)) and 3. 28(d)(3) (now 73. 28(a)(3)) of 
the Commission's Rules, read together, stand for the proposition that 
an application proposing no more than 10% population interference may 
be granted if the applicant is otherwise qualified, but if he must 


rely on an exception to the 10% rule he may receive a grant only if the 


populations affected by the received interference are not so large that 
his service may be reduced to an “unsatisfactory degree". In Thomas 
County Broadcasting Co., Inc. (WKTG) (1963), 35 FCC 525, 1 RR 2d 376, 
the Commission, by its Review Board, found that the facts involved in 
that case warranted the waiver of the 10% rule, despite the fact that 
the station involved therein, WKTG, would suffer interference affecting 
16. 60% of the population within its normally protected contour. The 
decision emphasized the fact that the grant of the Thomas County 
Broadcasting Co., Inc. application would permit the utilization of the 
frequency to the fullest extent; would result in improvement of one or the 
two local stations; would bring a first service to 80 persons, a second 
service to 130 persons and a third service to 11, 882 persons; and would 
not have any substantial impact upon the possible use of the frequency 
in other areas. 

15. On the plus side of the waiver is the fact that Station WCHA 
proposes the maximum power now permissible under the Rules, that the 
proposed operation will not per se prevent the use of either the fre- 
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quency 800 ke or of any of the adjacent frequencies by any existing or 
proposed station, and will not per se preclude the construction and 
operation of any other station on the frequencies referred to. Also 
important is the fact that while Station WCHA, operating with power of 
5 kw as proposed, will cause new and additional objectionable inter- 
ference to Station WKDN, Camden, New Jersey, operating as proposed, 


no part of this area receives service from less than 11 other stations, and 


the record reflects no community of interest between such new inter- 
ference area and Camden, New Jersey. On the contrary, the inter- 
ference area is more accessible to the cities of Wilmington, Delaware and 
Philadelphia, Pennsylvania, than to Camden. The two basic areas in 
which Station WCHA, operating with 5 kw as proposed, will receive 
objectionable interference affecting more than 10% of the population 
within its normally protected contour are remote from Chamber sburg 
and are separated from Chambersburg by mountain ranges. Further - 
more, these interference areas lie in the close proximity of other 
nearby larger cities. There is nothing in this record which infers or 
implies that any portion of either interference area has as great a 
community of interest with Chambersburg as with the nearby larger city 
or cities. 


[725] 

16. In Stephens County Broadcasting Co. (WNEG) (1961), 
30 FCC 921, 21 RR 414, the Commission granted the application to 
improve the facilities of Station WNEG despite the fact that Station 
WNEG, operating as proposed, would receive objectionable interference 
amounting to 11. 6% of the population within its normally protected contour. 
The basic facts relied upon by the Commission for the waiver of the 
10% rule was that Toccoa, Georgia, site of Station WNEG, was the 
marketing and farm supply center for the basically agricultural area, 
and that the agricultural broadcasts of Station WNEG would bring market 
_ quotations primarily of interest to the farmers and poultrymen in the 
outlying areas which would gain service from the proposed operation. 
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quency 800 kc or of any of the adjacent frequencies by any existing or 
proposed station, and will not per se preclude the construction and 
operation of any other station on the frequencies referred to. Also 
important is the fact that while Station WCHA, operating with power of 

5 kw as proposed, will cause new and additional objectionable inter- 
ference to Station WKDN, Camden, New Jersey, operating as proposed, 
no part of this area receives service from less than 11 other stations, and 
the record reflects no community of interest between such new inter- 
ference area and Camden, New Jersey. On the contrary, the inter - 
ference area is more accessible to the cities of Wilmington, Delaware and 
Philadelphia, Pennsylvania, than to Camden. The two basic areas in 
which Station WCHA, operating with 5 kw as proposed, will receive 
objectionable interference affecting more than 10% of the population 

within its normally protected contour are remote from Chambersburg 

and are separated from Chambersburg by mountain ranges. Further- 


more, these interference areas lie in the close proximity of other 


nearby larger cities. There is nothing in this record which infers or 
implies that any portion of either interference area has as great a 
community of interest with Chambersburg as with the nearby larger city 
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The Commission noted that operating as proposed, Station WNEG would 
extend this service to "areas and populations which also have strong 
ties with Toccoa in the respects noted." 

17. Station WCHA, operating as proposed, will extend its 
interference-free service to areas and populations which have strong 
ties with Chambersburg and Franklin County. During periods of severe 
weather conditions, it will be the only readily available radio facility 
by means of which employers in Chambersburg and Franklin County 
can advise their numerous employees living in the gain area as to road 
conditions in and near Chambersburg and whether or not to report for 
work. It will be the only readily available radio facility by means of 
which the employers in Chambersburg and Franklin County can make 
known to 209, 650 persons living in the gain area of 2, 960 square miles that 
there are opportunities for employment in the growirg industrial activities 
in Chambersburg and Franklin County. It will be the only readily available 
radio facility by means of which the unemployed laborer in that part of 
the depressed areas which will be gained will be able to receive radio 
communication advising him of the possibility of obtaining a jobinor near 
Chambersburg even though that job may be for alimited period. When 
due consideration is given to the importance of Chambersburg as the 
principal city and industrial center of most of the area to be gained, the 
absence of a radio contact with the large gain area in which there is a 
surplus of labor, the present need of gainful employment by the unem- 
ployed workers in the depressed areas, and the location of other centers 
of population, the conclusion is reached that the facts summarized in 


the several preceding paragraphs warrant the waiver of the 10% provision 


of Section 73 28(d)(3) of the Commission's Rules. cf. Stephens County 


Broadcasting Co., supra. 
18. Public interest, convenience and necessity will be served 
by granting the application of Chambersburg Broadcasting Company to 


increase the power of Station WCHA, Chambersburg, Pennsylvania. 
* * * * * 
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[Released August 24, 1965] FCC 65R-313 
72256 
EXCERPTS FROM 
DECISION 


By the Review Board: Berkemeyer and Pincock. Board Member Kessler 
dissenting and issuing statement. 
1. This proceeding involves the applications of the Berkshire 
Broadcasting Corporation, licensee of Class II Station WLAD (800 kc/s, 
250 watts, day), Danbury, Connecticut, to increase its daytime power to 


1 kw; Chambersburg Broadcasting Company, licensee of Class II Station 
WCHA (800 ke/s, 1 kw, day), Chambersburg, Pennsylvania, to increase 
its daytime power to 5 kw; South Jersey Broadcasting Company, licensee 
of Class II Station WKDN (800 kc/s, 1 kw, day), Camden, New Jersey, to 
increase its daytime power to 5 kw and employ a directional antenna; and 


the application of Richard M. Brescia, 


[762] 

Jack Wormser and Marnette L. Saz, d/b as Eaglecon for a construction 
permit for a new Class II standard broadcast station to operate on 800 
kc/s, 1 kw power, daytime only, using a directional antenna, at Rock- 
ville, Connecticut. Since all of the applications specify the frequency 
800 kc/s, the Commission, by Order FCC 64-231, released March 24, 
1964, designated them for a consolidated hearing. The issues designat- 
ed in this proceeding are set forth in paragraph 2 of the Initial Decision 
of Hearing Examiner Basil P. Cooper (FCC 64D-62, released October 
20, 1964), and will, therefore, not be repeated here. 

2. In his Initial Decision, the Examiner recommended a grant 
of all four applications. With respect to the WCHA proposal, the Ex- 
aminer found a violation of Section 73.28(d)(3) of the Commission's 
Rules since its proposed operation would suffer interference affecting 
13.7% of the population within its normally protected contour, but con- 
cluded that a waiver of the rule was warranted. The Broadcast Bureau 
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and Reese Broadcasting Corporation (Reese), licensee of Station WCBG, 
Chambersburg, Pennsylvania, filed exceptions to the grant of the WCHA 
proposal. No exceptions were filed to a grant of the WLAD, WKDN, or 
Eaglecon applications. Oral argument was held before a panel of the 
Review Board on June 15, 1965. The Review Board has considered the 
Initial Decision in light of the exceptions filed and the oral arguments of 
the parties. 2/ Except as modified by this Decision and the rulings on 
exceptions, the Examiner's findings of fact are adopted. Furthermore, 
the Board concurs with the Examiner's recommendation to grant the ap- 
plications of WLAD, WKDN, and Eaglecon, as set forth in paragraphs 
1-11 of the Initial Decisions’ conclusions. They are, accordingly, adopt- 
ed. However, the Board does not concur in the Examiner's conclusion 
that the facts of record warrant a waiver of Section 73.28(d)(3) of the 
Rules and grant of the application filed by WCHA. ca 

3. Chambersburg, Pennsylvania (pop. 17,670), site of Station 
WCHA, is the seat of Franklin County (pop. 88,172). Chambersburg is 
approximately 20 miles north of Hagerstown, Maryland, and is approxi- 
mately 50 miles west of York, Pennsylvania. Station WCHA is one of 
two standard broadcast stations assigned to Chambersburg, the other is 
Station WCBG (1590 kc/s, 1 kw, 5 kw-LS, DA-N, Class II) licensed to 
Reese Broadcasting Corporation, a party to this proceeding. In addition, 
WCHA operates an FM station in Chambersburg. One UHF television 


channel is allocated to Chambersburg, but no station is assigned theretoe! 


] : : 
2 The Board has not considered the late filed and improperly served 
documents offered by WCHA at the oral argument. 


2/WCHA-TV operated on Channel 46 for less than a year in 1953-54. 


[763] 
4, If WCHA's application were granted, WCHA would provide in- 
terference-free primary service (0.5 mv/m or greater) to 409,870 per- 
sons in an area of 5,770 square miles, assuming a grant of the WKDN 


proposal herein. This represents a gain of 209,650 persons in population 
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and 2,960 square miles in area over WCHA's present interference-free 
service to 200,220 persons in an area of 2,810 square miles. The WCHA 
proposal does not involve any loss in present primary service. Although 
no one station serves all of the rural areas to be gained, a total of 50 
stations serve parts of the area to be gained; the minimum number of 
services available in any part is two and the maximum number is ten. 
The area receiving primary service from two or three standard broad- 
cast stations contains 9,120 per epnEl = Most of the rural gain area re- 
ceives from four to ten other services. While a portion of the gain area 
receives not more than six other services, an almost equal portion re- 
ceives more than six. | 

5. Station WCHA, at present, receives objectionable interfer - 
ence within its normally protected 0.5 mv/m daytime contour from Sta- 
tion WKDN , affecting a total population of 12,780 persons in an area of 
190 square miles (6 percent of the population and 6.3 percent of the area 
within such contour). If WCHA's application were granted, the popula - 
tion affected by received interference would be increased to 64,910 per- 
sons in an area of 750 square miles (13.7% of the population and 1.5% 
of the area). Of the interference received, new interference from 
Station CKLW, Windsor, Ontario, would account for 12,770 persons 
(2.7%) in an area of 240 square miles. 

6. Operating as proposed, WCHA would cause interference to 
existing Station WKDN affecting 119,905 persons (2.82%) in an area of 
668 square miles. Assuming a grant of both the WKDN and WCHA ap- 
plications, the additional interference caused by WCHA to WKDN would 
raise the total population affected to 132,760 persons (2.84%) in an area 


of 1,004 square niles: 2! This minimal increase in interference caused 


by WCHA's proposed operation to WKDN's proposed operation results 
from WKDN's use of a directional antenna which will receive substan- 
tially less interference from WCHA's proposal than would an omni- 
directional operation. No other interference would be caused by WCHA's 
proposed operation. 
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/ rs : : : : 

i) No showing as to what portion of this total population receives only 
two services was made. Assuming a uniform population distribution, it 
appears that the bulk of this gain area receives at least three services. 


4/ The 13.7% interference received computation is based on a grant of 
the WKDN application herein. If WKDN were to operate with its present 
power and antenna, the interference received by proposed WCHA would 
increase to 15.5% since WKDN's proposed operation specifies a direc- 
tional antenna which reduces the interference received by Station WCHA 
from WKDN. 


5/ 200 square miles of WKDN’s present service area is included in 
this figure. 
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7, Since the WCHA proposal is in violation of Section 73.28(d)(3) 
of the Rules, commonly referred to as the "10% Rule," the principal ~ 
question to be resolved is whether a waiver of this rule is warranted. 
The 10% rule was adopted by the Commission so as to achieve an opti- 
mum balance between excessive interference and too restricted use of 
available frequencies and the Commission has stated that it has no inten- 
tion of pursuing a policy which would result in substantial degradation 
or deterioration of existing service. See Mitchell Broadcasting Co., 36 
FCC 1242, 2 RR 2d 365, reconsideration denied 37 FCC 252, 3 RR 2d 
564, review denied FCC 64-1087, released November 30, 1964. In addi- 
tion, the Commission has expressed its concern over the ‘'ever-increas- 
ing number of non-engineering factors... found to justify waiver of the 
Rule in individual cases .. . [resulting in the development of a] system 
of assignments that may be justified in terms of each individual case, 


but which, on the whole, bears little relation to the rational assignment 


system represented by the protected contour concept in undiluted fornn.!' 
Thus, the 10% Rule is to be viewed as a fixed, certain rule rather thana 


gauge for making tentative determinations of efficiency, and waivers of 
the rule will be granted only where the circumstances are so unusual 
and compelling that the public interest warrants such exceptional action. 
North Central Video, Inc. (KWEB), 38 FCC 1167 (1965); Sayger 


a [764] 
Broadcasting Co. v. FCC, 114 U.S. App. D.C. 112, 312 F.2d 352, 24 RR 
2051 (1962). 

8. The Commission has indicated that a showing regarding the 

effect of a proposal on the establishment of new or improved facilities 
is relevant to the waiver diestion, “/ WCHA argues that a grant of its 
proposal: (a) would not preclude the use of maximum power (5 kw) by 
any existing co-channel station; (b) would probably not affect a 250 watt 
operation on 800 kc if such a station were sought in the area of Towanda, 
Pennsylvania; 8/ (c) would not preclude any future use or assignment on 
the adjacent channel frequencies, 790 kc/s and 810 ke/s; and (da) would 
not prejudice future considerations of any Class I-A channel within 30 
kilocycles of the WCHA frequency of 800 kc/s. Thus, Section 73.28(d)(3) 
of the Rules should be waived and its application granted. Although these 
factors are to be considered, they are of negative rather than positive 
value in establishing grounds for granting a waiver. See Mitchell Broad- 
casting Co., supra. It is true that the power increase proposed here 
would permit utilization of this frequency with maximum power, but this 
fact is minimized by WCHA's failure to show that it's objectives could 


7 : ee 
& Interim Criteria to Govern Acceptance of Standard Broadcast Ap- 
plications, 23 RR 1545, 1547. 


7/ south Kentucky Broadcasters (WRUS), 28 FCC 175, 18 RR 158a 
(1960); Suburban Broadcasting Co., Inc. (WVIP), 31 FCC 16, 20 RR 375 
(1961); and Salem Broadcasting Company (WJBD), 36 FCC 395, 2 RR 2d 
64 (1964). - 


8/ The Broadcast Bureau Exception No. 5 seeks modification of the 
findings on this point as follows: "In the opinion of applicant's engineer 
there would be a borderline 10% problem for an assignment at Towanda 
(population 4,293). An assignment at Towanda, which already has an AM 
station, would not serve any 'white’ areas but would provide a second 
primary service to a small area containing less than 470 persons."' The 
exception is granted. 
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not be accomplished by directionalizing to eliminate or reduce the inter- 
ference received within its normally protected contour. 2 

9. WCHA's proposal will not provide a first local transmission 
service nor will it serve any "white" or "gray" areas, It would provide 
a third or fourth service to 9,120 peeeoun oo” The remainder of the 
gain area receives from four to ten primary services. In Louis Adel- 
man, 28 FCC 432, 18 RR 97 (1960), the Commission denied an applica- 
tion which would have provided a first local transmission service to 
Mount Carmel, Pennsylvania, a city of 14,222 persons. There the per- 
centage of population within the normally protected contour lost because 
of interference received (22.5%) was greater than here and only one radio 
station, located 12 or 13 miles distant, provided a primary service to 
Mount Carmel. The proposal would also have provided a second primary 
service to other cities or parts thereof, with a total population of 35,411 
persons. Although the Commission has made it clear that service to un- 
derserved areas is an important goal, il/ WCHA’'s showing in this re- 
spect does not approach the showing made by applicants in past cases 
where the need for service to underserved areas has been used to justify 
waivers of the 10% Rule.22/ We cannot, therefore, conclude that the 


areas to be gained fall within the Commission's definition of “underserved.” 


~ See Section 73. ''Whenever 
necessary a Class ID station shall use a directional antenna or other means 
to avoid interference with Class I stations and with other Class II stations, 
in accordance with Section 73.182 .. ." 


/ ; : 
2 21(a)(2) of the Rules which provides that 


10/ See footnote 3, supra. 


11/ see Basin Television Company, FCC 56-994, 13 RR 392, 404 (1956). 


12/ gee southern Indiana Broadcasters, 24 FCC 521, 15 RR 349 (1957), 
where the successful applicant proposed to provide Lawrenceville, Dl., a 
city of 6,328 persons and a county seat of 20,539 persons, with its first 
local transmission service. The Commission granted the application de- 
spite the fact that the proposal would receive 17.1% interference, since 
it would also provide a second primary service to 12,378 persons anda 


/ [Cont'd] 


third primary service to Lawrenceville itself. Also see James R. Wil- 
liams, 36 FCC 154, 1 RR 2d 933 (1964), review denied FCC 64-814, re- 
leased September 8, 1964, affirmed, case no. 18943 (D.C. Cir.), May 6, 
1965, where a 10% Rule waiver request was denied for a proposal (16.4% 
interference received) which would have provided a first local transmis- 
sion service to Anadarko, Oklahoma, since the area already received six 
or more primary services. 
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10. Finally, WCHA argues that the gain area has specific and un- 
usual need for a Chambersburg service, and especially for WCHA's pro- 


ramming WCHA relies on several past decisions where waivers of 


the 10% Rule have been granted on the basis of special diretinistancess a” 
The factors urged in support of this contention are: (a) that Chambers- 
burg has economic ties with the gain area since many people work and 
shop in Chambersburg; (b) that 11 of the 18 counties to be served by 
proposed WCHA are officially designated as part of the depressed area 


of "Appalachia" and better contact with Chambersburg and its expanding 


economy would aid both the job-seekers and Chambersburg's einplayensn 


(c) that Franklin County (Chambersburg) is one of the largest fruit grow- 
ing counties in Pennsylvania, and larger numbers of needed seasonal em- 
ployees could be contacted by extending the service area over which job 
opportunities could be announced; and (d) the need for news services 
concerning the weather, in view of the area's severe winters, especially 
as to conditions in Chambersburg itself, since it is a regional employ- 
ment and marketing center for much of the gain area. 

11. The significance attributed to these factors must be viewed, 
however, in the light of the following considerations. WCHA's gain area 
lies a great distance away from Chambersburg (23 to 56 miles). There 
are four other larger centers of influence located much closer to the 
gain area. Harrisburg, Pennsylvania, the state capital, is approximate- 
ly 12 miles from the northeast portion of WCHA's gain area. Altoona, 
Pennsylvania, is only 6 miles from the northwest sector of WCHA's gain 


area, 
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13/7 F : 
=’ Station WCBG, the other local Chambersburg station, serves no 


part of the gain area. WCHA additionally argues that grant of the power 
increase will permit it to serve areas within its present theoretical serv- 
ice contour which, because of the high mountains and deep vallyes of the 
area, do not presently receive a listenable signal. No proof was offered 
as to the extent of this problem. Therefore, no significance can be at- 
tached to this assertion. 


14/ The cases relied upon are: Stephens County Broadcasting Com- 
pany (WNEG), 30 FCC 921, 21 RR 414 1960); Thomas County Broadcast- 
ing Co., Inc. (WKTE), 35 FCC 525, 1 RR 2d 376 (1963), review denied 

FCC 64-157, released February 27, 1964, remanded sub nom Deep South 


Broadcasting Co. v. FCC, 4 RR 2d 2018 (D.C. Cir. 1965); Old Belt Broad- 
casting Co. wsWS); 30 FCC 1067, 20 RR 1035 (1961). Z ae 


Pantene — Eeteationtind HD Telhliaa aA and £ 


15/ Of the 11 counties within the "Appalachia" area, six are in Pennsyl- 
vania, two in Maryland, and three in West Virginia. 
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Cumberland, Maryland, is only 6 miles away from the gain area to the 
southwest; and to the south, Hagerstown, Maryland, is only 7 miles away. 
Hagerstown, Altoona and Cumberland each have three AM Stations; Har - 
risburg has four. A total of fifty stations serve parts of the area to be 
seinen While the service proposed by WCHA may serve a useful 
purpose, no showing has been made that the existing licensees in the 
major communities located much nearer to the area to be gained have 
not or could not fulfill the needs which WCHA contends its proposal alone 
can meet. 

12. As previously indicated, WCHA relied upon past Commission 
decisions. In Stephens County Broadcasting Co., Supra, the Commission 


granted a waiver of the 10% Rule to WNEG, Toccoa, Georgia, whose pro- 


posal suffered 11.6% interference. Stephens provided a second primary 
service to 492 persons, and a third primary service to 701 persons. The 
unique programming of WNEG was of special interest to the poultry farm - 
ers in the nearby gain area (17 to 29 miles away). However, Stephens in- 
volved a change of frequency to 630 kc/s which, due to the existing sta- 


tions in the area, could only be used in the immediate Toccoa area. Grant 
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of the application thus freed WNEG's frequency for other uses, In our 
view, Stephens is distinguishable from the instant case due to the larger 
violation involved herein; the absence of any service toa "gray" area; 
the distance of the gain area from Chambersburg as well as its relative 
proximity to larger centers of population; and the absence of any public 
benefit similar to WNEG's vacated frequency. 

13. The second case relied upon by the applicant, Thomas County 
Broadcasting Co., Inc. (WKTE), supra, has been remanded to the Com- 
mission by the Court of Appeals for further hearing. In view of this cir- 
cumstance the Commission's earlier decision in that case will not be 
considered here. 

14. The third case relied on is Old Belt Broadcasting Co., Supra. 
In Old Belt, two Class III stations sought to increase power from 1 to 5 
kw. The proposals would result in the stations receiving interference 
affecting 13.1% and 19.1% of their respective normally protected popula- 
tions. With no loss of service to persons presently served, a third and 
fourth primary service would be provided to 36,000 persons by WJWS 
and to 25,000 persons by WHEE in the South Hill-Martinsville region of 
Virginia. No interference was caused to the existing service area of 
either station. In the instant proceeding, WCHA would cause new inter - 
ference to some 200 square miles of WKDN's present service area. It 
is also significant that in Old Belt the 10% violation was the direct re- 
sult of interference from the other applicant who was likewise increas- 
ing power. A grant of WKDN's proposal herein, however, reduces the 


present 


16 / In view of the large number of stations located in, or contiguous 
to, the gain area which provide all parts of the area with numerous near- 
by services, the Commission's decisions in Alexandria Broadcasting 
Corp., 31 FCC 757, 22 RR 411 (1960), and Minnesota Valley Broadcast- 
ing Co. (KTOE), 11 RR 1080 (1955), are not applicable here. 
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level of interference caused to WCHA. Thus, the violation herein is a 
direct result of WCHA's increase in power utilizing an omni-directional 
antenna. Moreover the area which would be gained by WCHA is not un- 
derserved as was a large portion of the area gained in the Old Belt case. 
15. WCHA has established that it will bring a third and fourth 
service to 9,120 persons. It has also shown that it will provide certain 
specialized information concerning employment opportunities in Cham- 
bersburg, weather and road conditions, and various other special inter - 
est items related to activities in Chambersburg. In view of the distance 
of the gain area from Chambersburg, and its proximity to other larger 
cities, the applicant has not persuaded us that such information is of 
great interest to the population of the gain area, or that it is not already 
being furnished by existing stations in those cities. These facts, consid- 
ered in light of the interference to 13.7% of the population within its nor- 
mally protected service area, as well as the abundance of other services 
available to most of the gain area from the closer metropolitan centers, 
do not warrant a waiver of Section 73.28(d)(3) of the Commission's Rules. 
Thus, we cannot find that the public interest, convenience or necessity 
will be served by granting the application of Chambersburg Broadcasting 
Company (WCHA). That application will, therefore, be denied. As noted 
earlier in this Decision, the Board concurs with the conclusions reached 
by the Examiner that the public interest, convenience and necessity 
would be served by granting the applications of the Berkshire Broadcast- 
ing Corporation (WLAD), South Jersey Broadcasting Co. (WKDN), and 
Eaglecon. Since the prompt institution of service to be rendered by the 
applications granted herein is likewise in the public interest, and im- 


mediate effectuation of these grants will in no way prejudice Chambers- 


burg Broadcasting Co., 1/ the joint oral motion for severance of these 


18/ 


applications will be granted. — 
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i Since WCHA, operating as presently authorized and as proposed, 
will suffer less interference from Station WKDN operating with.a direc- 
tional antenna at 5 kw as proposed than from Station WKDN's presently 
authorized 1 kw omni-directional operation, a grant of the WKDN appli- 
cation will have no adverse effect upon the possibility of a grant of the 
WCHA proposal. This is so even though the percentage of population 
within WKDN's proposed normally protected contour which will lose 
service as a result of interference from WCHA'Ss proposed operation is 
slightly greater (.02%) than would be the case were WCHA's proposal 
denied. 


18/ The joint oral motion for severance was made at oral argument 
by WLAD, WKDN, and Eaglecon; the Broadcast Bureau orally consented 
to such motion, while WCHA filed comments opposing the motion on June 
23, 1965. 


* * 
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DISSENTING STATEMENT OF 
BOARD MEMBER KESSLER 


I dissent from that part of the Board's decision denying the ap- 
plication of Chambersburg Broadcasting Company (WCHA) seeking an 
increase of power from 1 kw to 5 kw daytime only, using the 800 kc 
frequency which the station has operated on since November 9, 1946. 
Thus, it is to be noted that this is not a case where a new allocation 
for the use of a frequency is involved. The frequency has been used 
by WCHA since 1946, and presumably WCHA will continue with its use. 
A denial of the requested power increase does not therefore permit 
the use of the frequency elsewhere. Moreover, the applicant has es- 


tablished, among other matters, that its proposal would not preclude 
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level of interference caused to WCHA. Thus, the violation herein is a 
direct result of WCHA's increase in power utilizing an omni-directional 
antenna. Moreover the area which would be gained by WCHA is not un- 
derserved as was a large portion of the area gained in the Old Belt case. 
15. WCHA has established that it will bring a third and fourth 
service to 9,120 persons. It has also shown that it will provide certain 
specialized information concerning employment opportunities in Cham - 
bersburg, weather and road conditions, and various other special inter- 
est items related to activities in Chambersburg. In view of the distance 
of the gain area from Chambersburg, and its proximity to other larger 
cities, the applicant has not persuaded us that such information is of 
great interest to the population of the gain area, or that it is not already 
being furnished by existing stations in those cities. These facts, consid- 
ered in light of the interference to 13.7% of the population within its nor- 
mally protected service area, as well as the abundance of other services 
available to most of the gain area from the closer metropolitan centers, 
do not warrant a waiver of Section 73.28(d)(3) of the Commission's Rules. 
Thus, we cannot find that the public interest, convenience or necessity 
will be served by granting the application of Chambersburg Broadcasting 
Company (WCHA). That application will, therefore, be denied. As noted 
earlier in this Decision, the Board concurs with the conclusions reached 
by the Examiner that the public interest, convenience and necessity 
would be served by granting the applications of the Berkshire Broadcast- 
ing Corporation (WLAD), South Jersey Broadcasting Co. (WKDN), and 
Eaglecon. Since the prompt institution of service to be rendered by the 
applications granted herein is likewise in the public interest, and im- 
mediate effectuation of these grants will in no way prejudice Chambers- 


burg Broadcasting Gs; e8 the joint oral motion for severance of these 


applications will be granted. 18/ 
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ay Since WCHA, operating as presently authorized and as proposed, 
will suffer less interference from Station WKDN operating with a direc- 
tional antenna at 5 kw as proposed than from Station WEKDN's presently 
authorized 1 kw omni-directional operation, a grant of the WKDN appli- 
cation will have no adverse effect upon the possibility of a grant of the 
WCHA proposal. This is so even though the percentage of population 
within WKDN's proposed normally protected contour which will lose 
service as a result of interference from WCHA's proposed operation is 
slightly greater (.02%) than would be the case were WCHA's proposal 
denied. 


18/ The joint oral motion for severance was made at oral argument 
by WLAD, WKDN, and Eaglecon; the Broadcast Bureau orally consented 
to such motion, while WCHA filed comments opposing the motion on June 
23, 1965. 
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DISSENTING STATEMENT OF 
BOARD MEMBER KESSLER 


I dissent from that part of the Board's decision denying the ap- 
plication of Chambersburg Broadcasting Company (WCHA) seeking an 
increase of power from 1 kw to 5 kw daytime only, using the 800 ke 
frequency which the station has operated on since November 5, 1946. 


Thus, it is to be noted that this is not a case where a new allocation 


for the use of a frequency is involved. The frequency has been used 
by WCHA since 1946, and presumably WCHA will continue with its use. 
A denial of the requested power increase does not therefore permit 
the use of the frequency elsewhere. Moreover, the applicant has es- 


tablished, among other matters, that its proposal would not preclude 
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the use of maximum power (5 kw) by any existing co-channel station, 
and would not preclude any future use or assignment on adjacent chan- 
nel frequencies, 790 kc and 810 kc. (See Paragraph 8 of the Board's 
decision). The sole question is whether WCHA should be perm itted to 
use the frequency with optimum (5 kw) power, even though such pro- 
posal does not comply strictly with the Commission's ten percent rule 


because of a 13.7% daytime population loss. 


For the reasons detailed below, I believe that the decision of the 
majority here (a) makes the ten percent rule, in effect, an inflexible 
standard removing all elements of judgment in its application, and (b) 


results in an inequitable and anomalous situation» particularly 


af Station WCHA is one of two AM stations located at Chambersburg, 
the other station being Station WCBG licensed to Reese Broadcasting 
Corporation, a party respondent in the subject proceeding. Prior to 
1963, WCBG operated on 1590 kc, with 5 kw power, daytime only. In 
1961, both WCHA and WCBG filed applications seeking improved facili- 
ties. More specifically, on March 16, 1961, WCHA filed the subject 
application, and subsequently on May 22, 1961, WCBG filed an applica- 
tion (BP-14851) requesting authority to extend its hours of operation 
from daytime to unlimited time, with 1 kw power night-time, 5 kw power 
daytime, using a directional antenna. Primarily because each proposal 
involved a violation of the Commission's ten percent rule, each station 
protested a grant of the other's application. 


By Memorandum Opinion and Order (FCC 63-872), released Sep- 
tember 25, 1963, the Commission granted without hearing the WCBG 
application and denied the WCHA protest. Subsequently, the Commis- 
sion by Memorandum opinion and Order (FCC 64-46), released Janu- 
ary 25, 1964 (1 RR 2d 1061), denied WCHA's petition.for reconsidera- 
tion of the grant of WCBG's application without hearing. In disposing 
of WCHA's contentions, the Commission stated: 


L [Cont'd] 


"The petitioner implies that the Commission found that 
the Reese proposal was efficient under Section 3.24(b) 
because it comes within the first local nighttime serv- 
ice exception to the 10% Rule (Section 3.28(d)(3) of the 
Rules). The Commission specifically rejected this con- 
tention and based its decision to grant the application 
on its finding that because of the low population loss of 
only 18.6%, the proposed operation would not suffer in- 
terference to such an extent that its service would be 
reduced to an unsatisfactory degree. The Commission 
reaffirms its finding that this proposal is an efficient 
use of the frequency as contemplated by Section 3.24(b) 


of the Rules."" (Emphasis supplied). 
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when consideration is given to the Commission's grant in 1963 of an ap- 
plication by WCBG (the other AM station in Chambersburg) which, like- 
wise, violated the Commission's ten percent rule albeit nighttime. 

As stated at Paragraph 7, of the decision of the majority, "The 
ten percent rule was adopted by the Commission so as to achieve an 
optimum balance between excessive interference and too restricted 
use of the frequency . . . and the Commission has stated that it has 
no intention of pursuing a policy which would result in substantial 
degradation or deterioration of existing service." (Emphasis supplied) 
Admittedly, the Commission has been more stringent in its application 
of the ten percent rule to daytime proposals, as compared with night- 
time proposals. However, it is significant here that WCHA'sS proposal 


is not a truly substandard daytime seonoeale=/ its population loss day- 


time is only 13.6%; the Rule itself sets the arbitrary limit of ten per- 
cent. Even with this population loss, WCHA's proposed coverage (a) 
extends WCHA's 2 mv/m contour approximately 6 miles in all ‘directions 
and its interference-free contour approximately 10 miles on the east 


and approximately 18 miles on the west; and (b) encompasses within its 
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interference-free contour a population of 409,870 persons in an area of 
5,770 square miles, as compared with its existing interference-free 
coverage which includes a population of 202,980 persons in an area of 
2,880 square miles. Viewed from the standpoint that the primary objec- 
tive of the ten percent rule is to assure against "too restricted use 

of the frequency", it is evident that WCHA's proposed coverage cannot 
be deemed to constitute a restricted use of the 800 kc frequency. Thus, 
the applicant's proposed coverage counteracts the principal policy con- 
sideration which impelled the adoption of the ten percent rule; it also 
comports with Section 3.24(b) of the Commission's Rules which provides 


that "the proposed . . . station will not suffer interference to 


2 This fact, among others, distinguishes this case from Mitchell 


Broadcasting Co., which is relied upon by the Board to support its 
poSition here. In Mitchell, the population loss daytime was 37.7%. 
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such an extent that itsservice would be reduced to an unsatisfactory 
degree". Cf. United States v. Storer Broadcasting Co., 351 U.S. 192. 
With respect to the other objective of the ten percent rule (viz. 


to avoid excessive interference), WCHA has shown by substantial and 


uncontroverted evidence that its proposal will have no adverse impact 


upon co-channel and adjacent channel stations, except WKDN.3/ On 


balance, weighing the gains and losses relating to this slight increase 

of interference (.02% of population) to WKDN, there is no question that 
the substantial gains to WCHA outweigh the de minimis loss to WKDN. 

In addition, WKDN has agreed to accept this slight increase of inter- 
ference. Here, again, it is my view that the applicant's showing 
counteracts the other important policy consideration underlying the 
adoption of the ten percent rule, and is in substantial compliance with 

the Commission's basic assignment goals expressed by Sections 3.24 

and 3.28 of the Rules. As stated by the Supreme Court in National Broad- 
casting Co. v. United States, 319 U. S. 190, andas restated by the 


Court in Storer, supra: 


39 


"The Commission . . . did not bind itself inflexibly 

to the licensing policies expressed in the Regulations. 

In each case that comes before it the Commission must 
still exercise an ultimate judgment whether the grant 

of a license would serve the ‘public interest, conveni- 
ence, or necessity’. If . . . circumstances reveal that 
the 'public interest’ is not served by application of 

the Regulations, it must be assumed that the Commission 


will act in accordance with its statutory obligations." 


I cannot reconcile the position of the majority of this panel of 


the Board with either the Supreme Court's discussion in Storer, supra, ~ 
or the above quotation of the Court in NBC. For example, at Paragraph 

8 of the decision of the majority, it is concluded that applicant's showing 
of no adverse impact on adjacent channel and co-channel stations is of a 
‘negative rather than positive value in establishing grounds for waiver". 
As stated above, this showing goes to the crux of the ten percent rule, 
negating the very policy considerations which is. pelled the adoption of the 
Rule. For it is clear that this uncontroverted evidence establishes that 
(a) there will be no substantial degradation or deterioration of existing 
service; (b) the applicant's proposal does not conflict with the Commission's 
stated intention when it adopted the ten percent rule that it would not 
pursue "a policy which would result in substantial degradation or 
deterioration of existing service" (Emphasis supplied); and (c) the 
applicant's proposal does not work at cross-purposes to the Commission's 
basic station assignment goals. 


le ame ante ee 


-’ See Paragraph 8 and Footnote 17 of the Board's decision, and note 
that in Mitchell substantial interference was involved to five existing 
stations. 
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I further believe that the Board's decision falls far short of 
weighing the public interest benefits to be derived from WCHA's pro- 
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posal, as against public interest detriments adversely affecting the 
Commission's basic station assignment goals. Cf. FCC v. Pottsville 
Broadcasting Co., 309 U. S. 134. As indicated above, I do not believe 
that there are any such public detriments, except the de minimis (.02%) 
interference to WKDN. However, these are the substantial public in- 
terest benefits: (a) maximum utilization of the frequency by wcHa;4/ 
(b) expansion of WCHA's coverage area to parts of the depressed area of 
"Appalachia" not now served by WCHA; (c) some specialized types of 
programs designed specifically for the depressed areas of "Appalachia"; 
and (d) improvement of competition between the only two AM stations in 
Chambersburg. As shown by Footnote 1, supra, WCBEG is an unlimited 
time station, operating with 5 kw power during the daytime. Although 
its frequency of 1590kc may not be considered as desirable as that of 
WCHA's 800 ke frequency, nevertheless, WCBG operates unlimited time, 
whereas, WCHA is a daytime station now operating with only 1 kw power. 
Last, but not least, I believe that the orderly and fair adminis- 
tration of the Commission's licensing policies should dictate a grant of the 
WCHA application. The facts with respect to WCBG's grant have been 
detailed in Footnote 1, and therefore will not be repeated here. Briefly 
summarized, a period of approximately two years has not elapsed since the 
grant of WCBG's application (without hearing and over WCHA's protest). 
The Commission then held that WCBG's 18.6% population loss (nighttime) 
is per se an efficient allocation, whether an exception to the ten percent 
rule is involved or not. This holding was made by the Commission in 
January 1964 -- more than 18 months after the adoption of its report with 
respect to Interim Criteria to Govern Acceptance of Standard Broadcast 
Applications. Unlike the majority of the Board in the instant case, however, 
the Commission in granting the WCBG application apparently placed no 


reliance on its more stringent 


4 The majority at Paragraph 8 of the Board's decision concedes this 


point; however, they conclude that "this fact is minimized by WCHA's 
failure to show that its objectives could not be accomplished by direc- 
tionalizing to eliminate or reduce the interference within its normally 
protected contour". But WCHA is not required to meet this type of 


Ke ‘[174-A] 


burden of proof. The Commission has consistently declined to con- 
sider "hypothetical alternatives", and has limited its consideration 

to the proposals immediately before it. See WKYR, Inc., FCC 63-893, 
1 RR 2d 314, affirmed sub nom., Alleghany County Broadcasting Corp: 
oration, et al., D. C. Cir. Case No. 19017, decided June 8, 1965. See 
also Beaumont Broadcasting Corp. v. FCC., 91 U. S. App. D. C. 111, 
202 F. 2d 306, 7 RR 2149 (1952). As the Commission stated in WKYR, 
"the introduction of a standard which requires comparison of hypo- 
thetical alternatives would impose upon our processes a burden of im- 
possible magnitude". 
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philosophy expressed in that report relating to its new prospective AM 
rules and to the "(normally) protected contour concept in undiluted form' 
(See Para. 7 of the Board's decision), but instead reached its decision 
there in accordance with its policy not to apply the new rules (and a 
fortiori its more stringent principles) relating to AM station assignments 
to then pending applications. 

I, of course, recognize that it is traditional judicial practice to 
decide cases in accordance with principles in effect at the time of 
decision. However, I disagree with the significance which a majority of 
this panel of the Board seems to attach to the Commission's affirmance 
of the Board's decision in Hudson Valley Broadcasting Corp. (WEOK), 
FCC 64-1008, 3 RR 2d 809. They believe that the Commission's affir - 
mance of Hudson Valley constituted Commission approval of a stricter 


application of the ten percent rule, then evinced in prior Commission 


decisions.2/ Whether or not explicitly stated in Hudson Valley, the fact 


remains that the applicant's nighttime interference-free coverage area was 
to be limited to only 15.2 square miles, and its population loss was 38.5% 
which, without question, constituted a truly substandard proposal. As 
shown above, this cannot be said with respect to the instant WCHA pro- 
posal. Moreover, even assuming that the Commission intended Hudson 
Valley to establish a new trend toward stricter compliance with the ten 
percent rule, I, nevertheless, believe that when two applications are 

filed at or about the same time by two competing stations in the same 


community involving essentially the same issue, the same principles 
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42 
should be applied in reaching a decision on these applications absent ex- 
traordinary public interest considerations requiring a different result. 
In my view, these extraordinary public interest considerations are not 


present here. 


5/ It is my further view that the efforts by the majority of the Board 
to distinguish the Commission's decision in Stephens County Broadcast- 


ing Co. (See Paragraph 12 of the Board's decision) are without substance. 
I find no basic distinction between the facts in the instant case and those 


in Stephens. 
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EXCERPTS FROM 
APPLICATION FOR REVIEW 


* * * 
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* * * * * 


3. Radio Station WCHA commenced operation November 5, 1946, 


upon its present and proposed frequency, 800 kilocycles. Since 800 kilo- 
cycles is a Mexican Clear Channel, operation in excess of 1 kilowatt 
was prohibited by Treaty (See old Section 73.25(d) of the Commission's 
Rules and Regulations, which limited power of stations on 800 kilocycles 
to 1 kilowatt). In 1957 an agreement was reached between the United 
States of America and the United Mexican States whereby operation up 
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to a power of 5 kilowatts by United States stations on the frequency of 
800 kilocycles (and several others) would be possible with certain con- 
ditions not relevant, here. At that time, the Commission indicated that 
it would accept for filing applications proposing a 5 kilowatt operation on 
such frequencies, during daytime hours, but that action would be with- 
held pending ratification of the Agreement. By 1961 it became apparent 
that the Agreement would be ratified, and, indeed it was ratified June 9, 
1961; therefore, anticipating the ratification, WCHA filed its instant 
application 
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for an increase in power to 5 kilowatts on March 16, 1961 (Official 
Notice Requested). 

4. The above history is set forth for two reasons. First, no 
one will question the fact that application of the Commission's 10% Rule 
has become more strict with each ensuing year. In the 40's and 50's, 

a 3.7% violation would hardly stand in the way of a grant. And, second, 
it seems paradoxical that the Review Board, by inflexible adherance 

to the 10% Rule, would preclude the maximum use of the frequency which 
the Commission and other agencies of the government worked so long 


and hard to make possible by Treaty with Mexico. * * * 
* * * * ine 


[782] 
* * * * * 

5. With respect to WCHA's competitor, shortly after WCHA 
filed its instant application, Radio Station WCBG, Chambersburg, 
Pennsylvania, a respondent herein, filed an application to expand its 
facilities from 5 kilowatts daytime only, to include a 1 kilowatt operation, 
nighttime. WCHA and WCBG each filed a petition to deny the application 
of the other. By Memorandum Opinion and Order (FCC 63-872, released 
September 25, 1963), the Commission granted, without hearing, the 
WCBG application, denying the WCHA protest. WCHA filed a petition 
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for reconsideration, which was denied, also, by Memorandum Opinion and 
Order (FCC 64-46, released January 25, 1964). The WCBG proposal 
received interference affecting 18. 6% of the population within its normally 


protected nighttime contour. It fell within one of the exceptions of the 
Commission's 10% Rule, and WCHA in its petition for reconsideration 
alleged that this consideration alone should not permit the grant of an 
otherwise unsatisfactory allocation. In addressing itself to this argument, 


the Commission 
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replied, "The Commission re-affirms its finding that this proposal is 
an efficient use of the frequency as contemplated by Section 3. 24 (b) of 
the Rules" (Official Notice Requested). As Board member Kessler noted 
in her strong dissent, herein, in spite of the trend toward stricter com- 
pliance to the 10% Rule: 

"| Inevertheless believe that when two applications 

are filed at about the same time by two competing stations 

in the same community involving essentially the same issue, 

the same principles should be applied in reaching a decision 

on each of these applications absent extraordinary public 

interest considerations requiring a different result. In my 

view these extraordinary public interest considerations are 

not present here." 

The WCHA proposal, in terms of percentages is more 
efficient than is the nighttime operation of its competitor. How then can 
it be said that the WCHA proposal will amount to a substantial degradation 
of service when an opposite result was reached with respect to its less 
efficient competitor? Fairness to WCHA, and the increased competitive 
position in Chambersburg, as well as all other evidence respecting 
efficiency and need, compel the conclusion that a waiver in this case 


will serve the public interest. 
* * 
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EXCERPTS FROM 
BROADCAST BUREAU'S OPPOSITION TO 
CHAMBERSBURG BROADCASTING COMPANY'S 
APPLICATION FOR REVIEW 


* * * 
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* * * * * 


8. WCHA claims that it should nevertheless be granted a waiver 
since it would make a maximum use of the frequency by operating at 5 
Kw. However, WCHA's omnidirectional operation may well be a need- 
less violation of the 10% rule. The Board pointed out that WCHA had 
failed to show that it could not meet its objectives by directionalizing to 
eliminate or reduce the interference received. WCHA claims that this 
conclusion is unfair. However, we submit that such a conclusion is 
eminently fair; especially since WKDN (the Camden applicant) in this 
very proceeding was able to directionalize its 5 Kw proposal, ‘thus af- 
fording WCHA far greater protection than it did under its prior 1 Kw 


operation. See Footnote 1, supra, and para. 6 of the Board's decision 


9. Next, WCHA claims it should be granted because its competi- 
tor in Chambersburg, WCBG, was granted a power increase to 5 Kw on 
September 25, 1963. However, in making this contention, WCHA equates 
WCBG's ability to | 


9 Note also that WCHA never conclusively demonstrated that an- 
other operation on the same channel would not be precluded by a grant 
of its proposal. See para. 8 and Footnote 8 of the Board's decision. 
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qualify under a nighttime exception to the 10% rule in another proceed- 
ing two years ago with its own inability to justify a waiver of its daytime 
violation of the rule. The two situations are not only not comparable, 
but it is highly inappropriate to compare factual situations that are so 


totally unrelated. 10/ 


*x 


10, WCHA contends that the Review Board erroneously failed to con- 
sider a late-filed letter it offered at oral argument. See the Board's 
decision at Footnote 1. It should also be noted that the letter refers to 
a 5 Kw operation both day and night. WCHA is proposing only 5 Kw days. 


[839] 


[Released December 17, 1965] 
FCC 65-1105 
76169 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Bartley concurring in the result and 
issuing a statement; Commissioners Lee and 
Loevinger voting to grant review for the reasons 
stated in the dissent of Board Member Kessler. 

1. The Commission has before it for consideration (a) an appli- 
cation for review of the Review Board's Decision (FCC 65R-313, re- 
leased August 24, 1965; Errata released August 31, 1965) filed Septem - 
ber 23, 1965 by Chambersburg Broadcasting Company (WCHA); (b) an 
opposition filed October 11, 1965 by the Broadcast Bureau together with 


a petition to accept the late filed pleading; (c) a motion filed October 
19, 1965 by WCHA for waiver of Section 1.115(f) of the Commission's 
Rules; and (d) a reply to the Broadcast Bureau's opposition filed Octo- 
ber 21, 1965 by WCHA. 

2. The application for review filed by WCHA exceeds the 25 page 


limitation imposed by Section 1.115(f) of the Commission's Rules, and 
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the applicant has applied for a waiver of the Rule. The opposition to the 
application for review was filed late by the Broadcast Bureau, which has 
requested a waiver of Section 1.115(d) of the Rules to permit such late 
filing. We believe that waivers should be granted to both WCHA and the 
Broadcast Bureau and that their pleadings should be accepted for filing 
in order to permit the disposition of the application for review on the 
merits. 

3. In its discussion of the merits of WCHA's request for waiver 
of Section 73.28(d)(3) of the Rules, the "10% Rule,” the Review Board re- 
fused to consider the decision in Thomas County Broadcasting Co., Inc. 
(35 F.C.C. 525, 1 Pike & Fischer RR 2d 376, Commission review denied, 
FCC 64-157, released February 27, 1964), because the case had been Zo 
manded to the Commission by the Court of Appeals for further leariae = 
Since the case was remanded only because of a procedural irregularity, 
the Commission's decision should have been considered by the Review 
Board, and we have done so. However, we find that Thomas County and 


the case before us are distinguishable on their 


L Deep South Broadcasting Co. v. Federal Communications Commis- 
sion, U.S. App. D.C. , 347 F.2d 459 (1965). 


[840] 

facts. In Thomas County, the existing operation was already receiving 
interference which affected more than ten percent of the population 
within the station's normally protected primary service area, and the 
authorized operation resulted in some reduction of the interference 
then being received. Moreover, the authorized operation provided a 
first and a second primary service to small numbers of persons, and 
a third primary service to 11,882 persons. With respect to the WCHA 
proposal, an increase in the extent of interference received would re- 


sult, no part of the gain area presently receives less than two primary 
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services, and the number of persons who would receive a third primary 
service is substantially less than that established in Thomas County. 

4, Except as set forth above, the application for review presents 
no issue of law, fact, or policy which merits Commission consideration. 

ACCORDINGLY, IT IS ORDERED, This 15th day of December, 
1965, that the motion filed October 19, 1965 by Chambersburg Broad- 
casting Company (WCHA) for a waiver of Section 1.115(£) of the Rules 
IS GRANTED, and the application for review submitted September 23, 
1965 IS RECEIVED; 

IT IS FURTHER ORDERED, That the petition filed October 11, 
1965 by the Broadcast Bureau for waiver of Section 1.115(d) of the Rules 
IS GRANTED, and the opposition to the application for review submitted 
October 11, 1965 IS RECEIVED; 

IT IS FURTHER ORDERED, That the application for review filed 
September 23, 1965 by Chambersburg Broadcasting Company (WCHA) 
IS GRANTED to the limited extent set forth above, but in all other re- 
spects IS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION* 


/s/ Ben F. Waple — 
Secretary 


Released: December 17, 1965 
* See attached Concurring Statement of Commissioner Bartiey 
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CONCURRING STATEMENT OF 
COMMISSIONER ROBERT T. BARTLEY 
I vote to deny the request for waiver of Section 1.115(£) of our 
rules; and to dismiss the application, with a finding that no ‘public inter- 


est questions have been raised which warrant our further consideration. 
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(i) 


QUESTIONS PRESENTED 


Pursuant to a Prehearing Stipulation, dated February 14, 1966, 
the parties agree that the following questions are presented in this 
appeal: 

1) Whether the Commission, in setting forth the factual and 
policy distinctions between this proceeding and other proceedings in 
which it granted a waiver of Section 73.28(d) of its Rules, failed to 
explain the relevance of such distinctions to the purposes of the Com- 


munications Act of 1934, as amended. 


2) Whether the Commission acted inequitably in denying Appel- 


lant's application but granting increased facilities to a competing local 


station, WCBG, Chambersburg, Pennsylvania. 


3) Whether the Commission, by its adherence to Section 73.28(d) 
of its Rules in this proceeding, failed to act in accordance with its 


statutory obligations. 


4) Whether the Commission failed to consider and evaluate 
properly the evidence in this proceeding in determining that a waiver 
of Section 73.28(d) of its Rules was not warranted. 


JURISDIC TIONAL STATEMENT 


STATEMENT OF THE CASE 


TREATY, STATUTES AND RULES INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT 


I. 


The Commission Violated Administrative Fair 
Play and Treated Appellant Inequitably by 
Denying Appellant's Application But Granting an 
Application of Appellant's Only Local Broadcast 
Competitor Where Essentially the Same Issue 
Was Involved in Both Applications 


The Commission, by Strict Adherence to Its Ten 
Percent Rule in this Proceeding, Has Acted 
Contrary to Its Higher Statutory Obligations 


The Commission, in Listing Factual Distinctions 
Between this Case and Other Cases in Which It 
Granted a Waiver of the Ten Percent Rule, Failed 
To Explain the Relevance of Those Distinctions to 
the Purposes of the Communications Act of 1934, 
as Amended, and Thereby Erred as a Matter of Law . 


The Commission Relied Upon Matters Not in 
Evidence, Abused Its Discretion and Acted 
Arbitrarily and Capriciously 


(A) The Commission Relied Upon Matters Not 
Supported by Record Evidence and Outside Its 
Proper Scope of Inquiry 


(B) In Denying Appellant's Application, the 
Commission Acted Arbitrarily and 
Capriciously and Abused Its Hiceree ey 
Powers 4 . ‘ 7 


CONC LUSION 


APPENDIX 


Treaty, Statutes and Rules Involved 


Treaty 
Statutes . 
Rules 


(iv) 
TABLE OF AUTHORITIES 
Cases: 


* American Broadcasting-Paramount Theatres, Inc. 
v. Federal Communications Commission, 
120 U.S. App. D.C. 264, 345 F. 2d 954 (1965) 


* Burinskas v. National Labor Relations Board, 
U.S. App. D.C. ___, F.2d__, 
(Case No. 18,054, February 1, 1966) 


* Deep South Broadcasting Company v. Federal 
Communications Commission, 
120 U.S. App. D.C. 365, 347 F. 2d 459 (1965) 


* Federal Communications Commission v. Pottsville 
Broadcasting Co., 309 U.S. 134, 143-4 (1939) 


Federal Communications Commission v. WOKO, Inc., 
329 U.S. 223 (1946) 5 


Guinan v. Federal Communications Commission, 
111 U.S. App. D.C. 371, 297 F. 2d 782 (1961) 


Hornsby v. Allen, 326 F. 2d 605 (5th Cir. 1964) 


James S. Rivers, Inc. v. Federal Communications 
Commission, U.S. App. D.C. __, 
351 F. 2d 194 (1965) 


Mary Carter Paint Co. v. Federal Trade 
Commission, 333 F. 2d 654 (5th Cir. 1964) 


* Melody Music, Inc. v. Federal Communications 
Commission, 120 U.S. App. D.C. 241, 
345 F. 2d 730 (1965) 


* National Broadcasting Company v. United re 
319 U.S. 190 (1942) 


Niemotko v. Maryland, 340 U.S, 268 


Sunshine State Broadcasting Co. v. Federal 
Communications Commission, 
114 U.S. App. D.C. 271, 314 F. 2d 276 (1963) 


* Universal Camera Corp. v. National Labor 
Relations Board, 340 U.S. 474 (1943) 


WEOK Broadcasting Corporation v. Federal 
Communications Commission, 
___U.S. App. D.C. __,__EF. 2d__, 
(Case Number 19,220, September 8, 1965) 


Williams v. Federal Communications Commission, 
120 U.S. App. D.C. 385, 347 F. 2d 479 (1965) 


Page 
. 7,11, 14, 29 
7,8, 13, 20 


.5, 10, 22 


10, 25, 26 


12 


7,8, 12, 13, 19, 29 


. 8,15, 16, 18 
13 


Commission's Decisions: 


Alexandria Broadcasting Corporation, 
31 FCC 755 (1961), 22 Pike and Fischer RR 411 


KLPT, Inc., 36 FCC 115 (1964), 2 Pike and Fischer 
RR 2d 801, Petition for pica denied 
36 FCC 1343 - S ‘ . : See : 24 


Minnesota Valley Broadcasting Company, 
11 Pike and Fischer RR 1080 . s . 3 ie 2 : 19 


Old Belt Broadcasting Company, Inc., 
30 FCC 1067 (1961), 20 Pike and Fischer RR 1035 ; r ee 19 


Regional Radio Service, 
32 FCC 1073 (1962), 23 Pike and Fischer RR 599 . 3 . 24, 25 


* Stevens County Broadcasting Company, 
30 FCC 921 (1961), 21 Pike and Fischer RR 414 . . 10,11, 19, 26, 28-30 


Suburban Broadcasting Company, Inc., 
31 FCC 16 (1961), 20 Pike and Fischer RR 375. ‘ : ere 19 


* Thomas County Broadcasting Company, Inc., 
35 FCC 525 (1963), 1 Pike and Fischer RR 2d 376 . 5,10, 11,19, 26, 29, 30 


WKYR, Inc., 1 Pike and Fischer RR 2d 314, 
affirmed sub nom Alleghany County 
Broadcasting Corporation, et al., 

___ U.S. App. D.C. ___, 351 F. 2d 194 (1965) 


WSTV, Inc., 31 FCC 694 (1961), 
21 Pike and Fischer RR 575 


Treaty, Statutes and Rules: 


Treaty: 


Agreement Between The United States Of America and 
The United Mexican States Concerning Radio 
Broadcasting in the Standard Broadcast: Band, 
January 29, 1957, 12 U.S.T. & O.L.A. 734, 
T.ILA.S. 4777 (effective June 9, 1961) 


Statutes: 
Administrative Procedure Act of 1946, 5 USC $1001, et seq. 
Section 8(b) "i 5 3 3 : - é e . 10, 30, A-1, A-2 


Communications Act of 1934, as amended, 47 USC §151 et seq. 
Section 303(g) . z 5 ‘ : : 3 3 . R 7,8, 15, A-2 
Section 307 (b) z : : ‘ ‘ ‘ . : : ¢ - 8,15, A-2 


Rules: 


Rules and Regulations of the Federal Communications 
Commission: 


47 CFR $73.24, Note (b) 
47 CFR §73.28(d) (3) 


GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19, 902 


CHAMBERSBURG BROADCASTING COMPANY, 
Appellant 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 


Appeal From A Decision And Orders Of The 
Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Chambersburg Broadcasting Company, taken 
pursuant to Section 402(b) of the Communications Act of 1934, as 
amended, 47 USC § 402(b), and Rule 37 of this Court from (1) a Decision 
of the Review Board of the Federal Communications Commission (65R-313, 


2 


and (2) a Memorandum Opinion 


ie 


released August 24, 1965) [R. 761-774-A 
and Order of the Federal Communications Commission (FCC 65-1105, 
released December 17, 1965) [R. 839-841] both of which denied Appel- 
lant'’s application for a construction permit to increase the daytime 
power of Appellant's standard broadcast station, WCHA, Chambersburg, 
Pennsylvania from 1 kilowatt to 5 kilowatts, remaining on the Class 
Channel of 800 kilocycles. The Notice of Appeal was filed in this Court 
by Appellant (hereinafter sometimes referred to as "WCHA"’) on Janu- 
ary 14, 1966. The Court granted Appellant's request to extend the time 
for the filing of this Brief to April 4, 1966. 


STATEMENT OF THE CASE 


Appellant, licensee of Radio Station WCHA, Chambersburg, Penn- 
sylvania, operating on a frequency of 800 kilocycles with a power of 1 
kilowatt,daytime, only, is one of two standard broadcast stations located 
at Chambersburg. Its local competitor is Station WCBG [R. 761, 762]. 
In 1961, the United States of America and the United Mexican States 
ratified a Treaty” between them which, among other things, permitted 
United States stations on 800 kilocycles (a Mexican Clear Channel) such 
as WCHA to increase daytime power to 5 kilowatts. [R. 779, 780] 
Anticipating ratification of the Treaty (which had been signed in 1957) 
[R. 779] Appellant in March, 1961 filed its instant application for in- 
crease in power of WCHA to the maximum, 5 kilowatts, and subse- 
quently, in May, 1961, Reese Broadcasting Corporation (hereinafter 
'"WCBG") the licensee of WCBG filed application to extendits hours of 


: Citations givenas ''"'R. "are to the record filed with this Court. 


: Agreement Between The United States Of America And The United Mexican 
States Concerning Radio Broadcasting In The Standard Broadcast Band, Janu- 
ary 29, 1957, 12 U.S.T. & O.I.A. 734, T.I.A.S. 4777 (effective June 9, 1961). 
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operation from daytime, only, to daytime and nighttime [R. 771]. Both 
Appellant and WCBG petitioned to deny the application of the other, both 
alleging that the other violated the Commission's ten percent rule (Sec- 
tion 73. 28(d)(3)) of the Commission's Rules, 47 C F R§ 73.28(d)(3)). 
[Ibid] The Commission, in 1963, granted the WCBG application without 
hearing; Appellant sought Reconsideration of that action by the Commis- 
sion, alleging that the Commission granted it solely because the appli- 
cation came within one of the exceptions of the ten percent rule. This 
contention was denied by the Commission which stated that it granted 
the application because of the low population loss (18.6%) and held that 
the proposal would, therefore, not suffer interference to such an extent 
that its service would be reduced to an unsatisfactory degree and re- 
affirmed its grant. [R. 771-2] 


In March 1964, Appellant's application was designated for con- 
solidated hearing with three other applicants proposing operation on 
800 kilocycles, due to interlocking interference among them, and, with 
respect to WCHA whether it complied with the ten percent rule, and, if 
not, whether the rule should be waived [R. 771-2]. WCBG was made a 
party to the hearing in view of its claim of economic injury [R. 214]. 
However, it offered no evidence in this regard at hearing. In his Initial 
Decision the Hearing Examiner recommended a grant of all four appli- 
cations. The Examiner found WCHA violated the ten percent rule, but 


he found the evidence sufficient to justify a waiver [R. 724-5]. The 
Broadcast Bureau and WCBG filed Exceptions to the grant of the WCHA 
proposal; none of the applicants filed Exceptions. [R. 762] 


The Review Board, by a vote of two to one, concluded a waiver of 
the ten percent rule was not justified and denied the application on that 
single ground [R. 768]. The majority did not direct itself to the previ- 
ous grant of the WCBG application for nighttime operation, although such 
was one of the grounds upon which dissenting Board Member Kessler 
voted for a grant. [R. 761-770; 771-774-A] 
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In attempting to distinguish this proceeding from other proceedings 
in which the Commission waived the ten percent rule, the majority of 
the Board listed factual differences between those and this case, relied 
on cases in which the Commission did not waive its ten percent rule, 
and summarized the facts in this case. [R. 764-68] Its ultimate con- 


clusion that a waiver was not justified follows [R. 768]: 


"15. WCHA has established that it will bring a third 
and fourth service to 9,120 persons. It has also 
shown that it will provide certain specialized infor- 
mation concerning employment opportunities in 
Cnambersburg, weather and road conditions, and 
various other special interest items related to 
activities in Chambersburg. In view of the distance 
of the gain area from Chambersburg, and its proxi- 
mity to other larger cities, the applicant has not 
persuaded us that such information is of great in- 
terest to the populations of the gain area, or that it 
is not already being furnished by existing stations 
in those cities. These facts, considered in light of 
the interference to 13.7% of the population within 

its normally protected service area, as well as the 
abundance of other services available to most of the 
gain area from the closer metropolitan centers, do 
not warrant a waiver of Section 73.28(d)(3) of the 
Commission's Rules." 


Appellant filed with the full Commission an Application for Review, 
urging reversal of the Review Board's decision alleging the unfair and 
inequitable treatment afforded Appellant vis-a-vis WCBG [R. 782-3]; 
Appellant's proposed full utilization of a Mexican Clear Channel, without 
adverse effect on any frequency, and consistent with the purposes for 
which the ten percent rule was adopted [R. 779-82]; the Review Board's 
failure to follow previous Commission decisions [R. 802-807]; and the 
Review Board's mis-application of the ten percent rule, considering the 
public interest considerations involved in this proceeding, including 
service to economically depressed areas commonly known as Appalachia 
[R. 783-5]. 


The full Commission accepted the Application for Review for the 
limited purpose of pointing out factual differences between a previous 
Commission decision upon which WCHA relied, Thomas County Broad- 
casting Company, Inc., 35 FCC 525, 1 Pike and Fischer RR 2d 376, 5 
but denied the application for review in all other respects, and denied 
Appellant's proposal. [R. 839-41] Commissioners Lee and Leovinger 
dissented and voted for a grant for the reasons stated by Board Member 
Kessler in her dissent. [R. 839] This appeal followed. 


TREATY, STATUTES AND RULES INVOLVED 


Relevant portions of a treaty, statutes and rules and regulations 
of the Federal Communications Commission are printed at Appendix A, 


Infra. 


STATEMENT OF POINTS 


1. Since the Commission granted, over protest by Appellant, an 


application by WCBG, Appellant's only local broadcast competitor, 
which involved essentially the same issue as that which confronted Ap- 
pellant, equity and administrative fairness require the grant of Appel- 
lant's application. 


2. The Commission's strict adherence to the ten percent rule in 
this proceeding conflicts with its higher statutory obligations. | 


3. The Commission acted contrary to the public interest in not 
granting Appellant maximum use of a Mexican Clear Channel which im- 
proved use was obtained only after a Treaty between the United States 
of America: and the United Mexican States. 


4. The Commission failed to explain the relevance of factual dis- 
tinctions between Appellant's proposal and previous successful proposals, 


3 Remanded sub nom. Deep South Broadcasting Company v. Federal Com- 
munications Commission, 120 U.S. App. D.C. 365, 347 F.2d 459 (1965). 
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also in violation of the ten percent rule, to the purposes of that Rule 


and the Communications Act of 1934, as amended. 


5. The Commission ignored record evidence, and considered 


matters not in evidence in reaching its Decision in this proceeding. 


6. The Commission's Decision is arbitrary and capricious and 


does not find substantial support in the record as a whole. 


SUMMARY OF ARGUMENT 


Appellant submits four basic arguments as to why the Commission 
erred in reaching its ultimate conclusion that station WCHA be denied 


an increase in daytime power to 5 kilowatts. 


First, the majority of the Review Board and the majority of the 
Commission failed to consider in their decisions the unequal treatment 
afforded Appellant vis-a-vis its only local broadcast competitor, WCBG. 
Appellant and WCBG both filed applications with the Commission in 1961; 
both protested the grant of the other; both involved violations of the ten 
percent rule. In 1963, the WCBG application was granted without hear- 
ing. Appellant petitioned for reconsideration of that action alleging that 
the only reason it was granted was that it fell within one of the exceptions 
to the ten percent rule. The Commission flatly denied this allegation — 
holding that the application was granted not because it came within an ex- 


ception to the ten percent rule, but "that because of the low population 


loss of only 18.6% the proposed operation would not suffer interference 


to such an extent that its service would be reduced to an unsatisfactory 
degree . . . . this proposal is an efficient use of the srequency as con- 
templated by Section 3.24(b) [now 47.C FR 73.24 Note (b)* ] of the 
Rules" [R. 771-2]. 


4 By Order adopted July 1, 1964, and effective August 13, 1964, the Federal 
Communications Commission amended Section 73.24(b) (and earlier denominated 
Section 3.24(b) ) of its Rules (29 F.R. 9492]. The former text of subsection (b) 
is retained in the Rule as a Note, for the amended subsection is not retroactive 
and applications such as Appellant's which were accepted for filing prior to 
July 13, 1964 are governed by the Note provisions of the Rule [See 47 CFR 
§ 73.24(b) Note]. 
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Thereafter the WCHA application was set for hearing; WCBG was 
made a party due to its claim of economic injury [R. 214]. WCHA 
would fail to serve only 13.7% (or almost 5% less than WCBG). of the 
population within its normally protected contour; no one presently re- 
ceiving service from WCHA would lose it, and more than 200, 000 per- 
sons would gain WCHA's service[R. 763]; nevertheless in denying a 
waiver of the ten percent rule, the majority of the Review Board and the 
Commission held, in effect, that Appellant's proposal would conflict 
with the purposes of the ten percent rule for it would involve "excessive 
interference" and result in "substantial degradation or deterioration of 


existing service" [R. 763]. 


It is respectfully submitted that, absent a reasoned explanation, 
the Commission cannot hold that whereas a 18.6% population loss by 
WCBG is an efficient use of the frequency, a 13.7% population loss by 
WCHA is not an efficient use of the frequency. Dut that is what it has done. 
It has treated similar situations in dissimilar ways and has failed to 
administer the act fairly and rationally [Melody Music, Inc. v. Federal 
Communications Commission, 120 U.S. App. D.C. 241, 345 F.2d 730 
(1965); Burinskas v. National Labor Relations Board, ___U.S. App. 
D.C. __, __ F.2d__ (Case No. 18,054, February 1, 1966),] It has 
treated Appellant inequitably and has violated the fundamentals of ad- 
ministrative fair play | Federal Communications Commission v. Potts- 
ville Broadcasting Co., 309 U.S. 134, 143-4 (1939)]. It has not given 
adequate public interest reasons to justify the inequitable competitive 
position in which it has placed WCHA [American Broadcasting- Paramount 


Theaters, Inc. v. Federal Communications Commission, 120 U.S. App. 
D.C. 264, 345 F.2d 954 (1965)]. 


Second, by strict adherence to its ten percent rule in this proceed- 
ing, the Commission ignored its higher statutory duties to "generally 
encourage the larger and more effective use of radio in the public 


interest" [Section 303(g) of the Communications Act of 1934, as amended, 
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47 U.S.C. § 303(g)], and "to provide a fair, efficient and equitable dis- 


tribution of radio service [among the several states and communities]" 


[Section 307(b) of the Act, 47 U.S.C. 8 307(b).] 


The facilities of radio are limited and cannot be left to wasteful 
use without detriment to the public interest [National Broadcasting Com- 
pany v. United States, 319 U.S. 190 (1942)]. In this proceeding Appel- 
lant proposes the maximum permissible use of the frequency, 800 kilo- 
cycles. By Treaty with the United Mexican States, ratified in 1961, 
supra, a power of 5 kilowatts, rather than the previous limitation of 
1 kilowatt, was agreed upon as the maximum permissible power for 
United States stations on the Mexican Clear Channel, 800 kilocycles. 
The Commission's refusal to permit Appellant to fully utilize this 
precious frequency amounts to a wasteful use of available frequencies, 
discourages the more effective use of radio in the United States, and 
results in an unfair, inequitable and inefficient distribution of broad- 
cast service, all without any reasoned explanation of how a grant to 


Appellant could possibly result in a detriment to the public interest. 


Third, the Commission, in denying Appellant's application, has 
failed to explain the relevance between the factual differences in this 
case and other cases involving a violation of its ten percent rule, in 
which it granted applications, to the purposes of the Communications 
Act. Such is contrary to this Court's decision in Melody Music, Inc. 
supra. In granting waivers of the ten percent rule, the Commission 
cannot merely assert that certain evidence constitutes compelling, 
unique or unusual circumstances, and then deny a waiver to an applicant 
who has offered evidence substantially the same as offered by previous 
successful applicants by merely listing minor factual distinctions and 
then concluding that these distinctions remove the compelling, unique 
or unusual circumstances. Rather, it must explain the relevance of 
those distinctions to the purposes of the Act Burinskas v. NLRB and 
Melody Music, Inc., supra . 
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Fourth, the Commission's decision is arbitrary and capricious, 
in that it ignores certain evidence and relies on only that evidence which 
supports its conclusions. In addition, the Commission relied upon 
matters not in issue and not in evidence. Appellant offered evidence to 
the effect that WCHA would be the only station which could provide cer- 
tain news and events about Chambersburg and its county, Franklin, 
which would be of vital interest to those residents within the gain area 
who have strong ties (such as employment) in Chambersburg and Frank- 
lin County. This evidence was uncontroverted and relied upon by the 
Hearing Examiner [R. 725]. Despite this the Commission held that 
Appellant should have offered evidence that other stations were not or 
could not offer this type of programming to the gain area [R. 766-7]. 


But no one station serves as much as 50% of the gain area [R. 715); 


Chambersburg's only other station, WCBG, serves none of the gain 

area [R. 766]; and no existing stations outside Franklin County could be ex- 
pected to, or have any reason to, broadcast Chambersburg and Frank- 
lin County news and events. Accordingly, the Commission not only 
ignored WCHA's positive evidence, but placed on WCHA, after hearing, 

a senseless burden of showing programming or lack of it, of other 
stations, when no evidence with respect thereto could be of any deci- 


sional significance. 


The Commission gave weight to the fact that WCHA did not pur- 
pose a directional antenna; speculated (or on its own volition concluded 
without record evidence) that WCHA could have reduced interference 
received by use of a directional antenna; and gave considerable adverse 
weight to such a "finding" (R. 7164-5; 767-8] . Of course, the Commis- 
sion cannot speculate on such matters; its decision must be based on 
record evidence. Further, the Commission by its own admission will 
not consider hypothetical alternatives /[WKYR., Inc., 1 Pike and 
Fischer RR 2d 314, affirmed sub nom Alleghany County Broadcasting 
Corporation,etal, «U.S. App. D.C... 351 F.2d 194 (1965) 
Further, from a reading of paragraphs 8 and 14 of the Review Boai d's 
decision [R. 764-5; 767-8], it appears 
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that the Review Board did make an investigation or at least an independ- 
ent conclusion that a directional antenna could have been proposed which 
could have avoided violation of the ten percent rule. This it could not 
have concluded based solely on the record evidence. There simply is no 
evidence upon this record to support the conclusion that WCHA could 
have complied with the ten percent rule by use of a directional antenna. 
The Commission, in concluding that it could, gave WCHA no opportunity 
to offer evidence,in this regard, to rebut that conclusion. Accordingly, 
in this regard WCHA has been denied its full hearing rights Deep South 
Broadcasting Company v. Federal Communications Commission, 120 
U.S. App. D.C. 365, 347 F.2d 459 (1965) . 


Further, the Commission acted arbitrarily and capriciously and 
abused its discretion in failing to waive the ten percent rule in this pro- 
ceeding. While it is true that the Commission has wide discretion in 


administering its Rules, and in particular its ten percent rule James S. 


Rivers, Inc.v. Federal Communications Commission, __ U.S. App. 


D.C. __, 351 F.2d 194 (1965) , it cannot, nevertheless, rely only on 
that evidence which supports its conclusion. It must take into considera- 
tion all record evidence Universal Camera Corp. v. NLRB, 340 U.S. 
474 (1943)] [Section 8 of Administrative Procedure Act of 1946, 5 U.S.C. 


$1001, et seq.]. 


In this proceeding WCHA relied principally on two strikingly simi- 
lar Commission decisions in which the Commission waived the ten per- 
cent rule, to wit, Stevens County Broadcasting Company, 30 FCC 921 
(1961), 21 Pike and Fischer RR 414 and Thomas County Broadcasting 
Company, Inc., 35 FCC 525 (1963), 1 Pike and Fischer RR 2d 376. 

The Commission has not alleged that it has changed its policy since 
those cases were decided, nor that experience gained since those cases 
were decided led it to conclude that the public interest required a 
departure from the principles laid down in those decisions. Rather, it 
re-affirmed and defended those decisions, but held that there were 
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factual differences between those cases and the case at bar. Factual 
differences there are, but differences without legal distinctions. These 
cases are compared with Appellant's proposal in its ARGUMENT, infra, 
and will not be compared here. It is Appellant's position, however, that 
the Commission fell far short of relating factual differences between 
those cases and this to the purposes of the ten percent rule or the Act, 
and failed to give "adequate public interest reasons" or an adequate 
explanation for its inconsistent treatment to WCHA.. [American Broad- 
casting-Paramount Theaters, Inc. v. Federal Communications Com- 
mission, supra]. The Stevens case simply is not distinguishable — a 
fact conceded by dissenting Board Member Kessler and dissenting Com- 
missioners Lee and Loevinger [R. 774-A; 839]. The Thomas County 
case, not considered by the Review Board [R. 767], was considered by 
the Commission [R. 839-40] but here again WCHA submits that the 
mere listing of differences by the Commission is no more convincing 
than the Review Board's treatment of the Stevens case. The Board and 
the Commission, in attempting to distinguish these cases, emphasized 
minor differences but failed to rely upon and give proper weight to 


major similarities. 


Accordingly, in view of the Commission's errors under the four 
listed categories in this Summary, or any one of them, it is submitted 
that this Court should remand this proceeding to the Federal Communi- 


cations Commission with instructions for appropriate relief. 


ARGUMENT 
I 


THE COMMISSION VIOLATED ADMINISTRATIVE FAIR PLAY AND 
TREATED APPELLANT INEQUITABLY BY DENYING APPELLANT'S 
APPLICATION BUT GRANTING AN APPLICATION OF APPELLANT'S 
ONLY LOCAL BROADCAST COMPETITOR WHERE ESSENTIALLY THE 
SAME ISSUE WAS INVOLVED IN BOTH APPLICATIONS 


When two applications are submitted to the Commission, at ap- 


proximately the same point in time, and each application involves essen- 


tially the same issue, justice requires like treatment by the Commission 
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to both applicants. See Melody Music, Inc. v. Federal Communications 
Commission, supra; Mary Carter Paint Co. v. Federal Trade Commis- 
sion, 333 F.2d 654 (5th Cir. 1964). However, as explained, infra, the 
Commission, by its grant of Station WCBG's application to commence 
nighttime operation but its denial of Appellant's application to increase 
power of its station did act inequitably and prejudicially and failed to 
explain or give reasons for its unfair and inconsistent action upon those 


applications. 


Board Member Kessler, in her dissenting opinion, described the 


similarity of the WCBG and Appellant's applications as follows [R. 771-2]: 


"Station WCHA is one of two AM stations located at 
Chambersburg, the other station being Station WCBG 
licensed to Reese Broadcasting Corporation, a party 
respondent in the subject proceeding. Prior to 
1963, WCBG operated on 1590 Kc. with 5 kw power, 
daytime only. In 1961, both WCHA and WCBG filed 
applications seeking improved facilities. More 
specifically, on March 16, 1961, WCHA filed the 
subject application, and subsequently on May 22, 
1961, WCBG filed an application (BP-14851) request- 
ing authority to extend its hours of operation from 
daytime to unlimited time, with 1 kw power nighttime, 
5 kw power daytime, using a directional antenna. 
Primarily because each proposal involved a violation 
of the Commission's ten percent rule, each station 
protested a grant of the other's application. 


"By Memorandum Opinion and Order (FCC 63-872), 
released September 25, 1963, the Commission 
granted without hearing the WCBG application and 
denied the WCHA protest. Subsequently, the Com- 
mission by Memorandum Opinion and Order (FCC 64- 
46), released January 25, 1964(1 RR 2d 1061),5 
denied WCHA's petition for reconsideration of the 
grant of WCBG's application without hearing. In dis- 
posing of WCHA's contentions, the Commission stated: 


''t'The petitioner implies that the Commission 
found that the Reese proposal was efficient 


5 4 Pike and Fischer RR 2d 1061. 
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under Section 3.24(b) because it comes within 
the first local nighttime service exception to 
the 10% Rule (Section 3.28(d)(3) of the Rules). 
The Commission specifically rejected this 
contention and based its decision to grant the 
application on its finding that because of the 
low population loss of only 18.6%, the pro- 
posed operation would not suffer interference 
to such an extent that its service would be re- ; 
duced to an unsatisfactory degree. The Com- 
mission reaffirms its finding that this proposal 
is an efficient use of the frequency as contem- 
plated by Section 3,24(b) of the Rules.’'" 
(Emphasis supplied by Board Member Kessler) 


It is respectfully submitted that, absent a reasoned explanation, 


the Commission cannot hold, on the one hand, that an 18.6% population 


loss by WCBG is "low" and represents an "efficient use" of the frequency, 
while, on the other hand, hold, in effect, that a 13.7% population loss by 
Appellant represents "excessive interference" and would result in "sub- 
stantial degradation or deterioration of existing service." [The last two 
quoted phrases being the stated purposes for which the 10% Rule was 
adopted. See R. 764]. By so doing, the Commission, without explana- 
tion or attempted justification, .has treated similar situations in dis- 
similar ways and has failed to administer the Act fairly and rationally 
[Burinskas v. National Labor Relations Board, supra, Melody Music 
Inc., supra; Niemotko v. Maryland, 340 U.S. 268 (1951); Horusby v. Allen, 
326 F.2d 605 (5th Cir. 1964) ./ 


Moreover, as pointed out by Board Member Kessler's quote, 
supra, WCBG is Appellant's only local broadcast competitor, and, by 
the grant of WCBG's application and the denial of Appellant's, the Com- 
mission not only has acted inequitably and inconsistently, but has placed 
Appellant at a competitive disadvantage. There can be no doubt that 
WCBG and Appellant do compete for advertising revenues, and, of 
course, expanded facilities results in reaching additional potential ad- 
vertisers. Thus, WCBG, with daytime and nighttime operation improved 
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its competitive position against Appellant. Appellant's increased day- 
time service would no doubt enable it to counterbalance, in whole or in 
part, the increased competitive position which WCBG has enjoyed the 
past three years. Both WCBG and Appellant were fully aware of the 
practical consequences of their proposed increased service. Each peti- 
tioned to deny the application of the other. WCBG in its Petition to Deny 
Appellant's application claimed that a grant of Appellant's application 
would result in economic injury to WCBG[R. 121] and, indeed was made 


a party to Appellant's hearing because of this claim[R. 214]. It is 


pertinent to note, however, that WCBG made this claim prior to the 
grant of its above-referenced application, for, whereas its application 
was not granted until September, 1963, it filed its Petition to Deny in 
June, 1962[R. 117-8]. It is noted, further, that WCBG, at Appellant's 
hearing, and after its nighttime service had been inaugurated, chose to 
offer no evidence in support of its claim of economic injury. 


In view of these circumstances, it was incumbent upon the Com- 
mission to at least give adequate public interest reasons to justify the 
inequitable competitive position in which it has placed Appellant Amer- 
can Broadcasting-Paramount Theaters, Inc. v. Federal Communica- 
tions Commission, supra . The majority of the Commission and its 
Review Board ignored this matter entirely, although it was considered 
to be of such decisional significance that it was one of the reasons 
relied upon by dissenting Board Member Kessler and dissenting Com- 
missioners Lee and Loevinger in support of their votes to grant Appel- 
lant's application [R. 774-5; 839]. In granting WCBG's application and 
denying Appellant's, the Commission has treated Appellant unfairly. 

As the Supreme Court has stated [Federal Communications Commission 
v. Pottsville Broadcasting Co., supra]: 


| . the laws under which /administrative agencies/ 
operate prescribe the fundamentals of fair play." 
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Appellant has not received "fair play" from the Commission. It is en- 
titled to the same treatment afforded its competitor, WCBG. For this 
reason, alone, this Court should remand this case to the Commission 


for appropriate relief. 


0 


THE COMMISSION, BY STRICT ADHERENCE TO ITS TEN PER- 
CENT RULE IN THIS PROCEEDING, HAS ACTED CONTRARY TO 
ITS HIGHER STATUTORY OBLIGATIONS 
Section 303(g) of the Communications Act of 1934, as amended, 
47 U.S.C. § 303(g), obliges the Federal Communications Commission 
to generally encourage the larger and more effective use of radio in the 
public interest. Section 307(b) of the Act, 47 U.S.C. § 307(b): obliges 
the Commission "to provide a fair, efficient and equitable distribution 
of radio service [among the several States and communities] ." The 
Commission is limited in performing these tasks for reasons beyond 


its control, i.e., the limited number of available frequencies. In this 


regard, the Supreme Court has stated National Broadcasting Company 
v. United States, supra, at 216: 


"The facilities of radio are limited and therefore 
precious; they cannot be left to wasteful use with- 
out detriment to the public interest. An important - 
element of public interest and convenience affect- 
ing the issue of a license is the ability of the li- 
censee to render the best practicable service to 
the community reached by his broadcasts." 

It is submitted that the Commission, by strict adherence to its 
ten percent rule in this proceeding (1) is ignoring its statutory obliga- 
tions to encourage the more effective and efficient use of radio; (2) is 
arbitrarily preventing the best possible service which WCHA can pro- 
vide; and (3) is needlessly wasting the full use of the frequency 800 kilo- 


cycles in the Chambersburg, Pennsylvania area. 
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With respect to the Commission's broad statutory obligations — 
to encourage the larger and more effective and efficient use of radio in 
the public interest — Appellant does not challenge the Commission's 
authority to adopt rules and regulations designed to fulfill the functions 
for which it was created and, specifically, does not challenge the 
legality of the Commission's ten percent rule. However, those rules 
and regulations are not ends in themselves and where, as here, the 
public interest would not be served by adhering strictly to its ten per- 
cent rule, the Commission abuses its discretion and acts arbitrarily 
and capriciously in applying that rule rather than acting under its higher 
statutory obligations. 


The Supreme Court has stated National Broadcasting Company v. 
United States, supra, at 225 : 


"The Commission. . . . did not bind itself inflexibly 
to the licensing policies expressed in the Regulations. 
In each case that comes before it the Commission 
must still exercise an ultimate judgment whether the 
grant of a license would serve the ‘public interest, 
convenience or necessity." If... . circumstances 
reveal that the public interest is not served by appli- 
cation of the Regulations, it must be assumed that 
the Commission will act in accordance with its 
statutory obligations." 


The Commission failed to exercise that ultimate judgment in this pro- 
ceeding. The public interest considerations which led to the adoption of 
the ten percent rule are clearly delineated in the Review Board's Deci- 
sion, herein, to wit, "to achieve an optimum balance between excessive 
interference and too restricted use of available frequencies . . . [and 


to prevent] substantial degradation or deterioration of existing service" 


[R. 764]. If such excessive interference would result or if there would 


be substantial degradation or deterioration of existing service and ifa 
too restricted use would not result, then the public interest would dic- 


tate a denial of the application and the Commission by adherence to its 
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Rule would be fulfilling its statutory obligation. But the evidence in 
this proceeding establishes that there will not be "excessive interfer- 
ence" if Appellant's proposal is granted, nor will there be a "substan- 
tial degradation or deterioration of existing service.’ Moreover, the 
evidence does establish that a denial of the application would be a too 
restricted use of the Mexican Clear Channel frequency. WCHA would 
cause interference to only one station, WKDN, Camden, New Jersey. 
That station agreed to accept the interference [Tr. 239] and the Com- 
mission characterized it as "minimal" [R. 763]. It was not considered 
to be of decisional significance by the Review Board or the Commission 
[R. 761-774-A; 839-841]. Moreover, the interference which would be 
received by WCHA (13. 7% of the population within its normally protected 
contour) simply does not result in substantial degradation or deteriora- 
tion of existing service. First, there is the very minor violation in- 


volved — a 3.7% violation. Interference received from a Canadian 


station, CKLW, accounts for 2.7% of this amount [R. 763]. Of course, 


neither WCHA nor the Commission has any authority over the operation 
of CKLW, and its presence should not be determinative in allocating 
broadcast stations within the United States. If the Canadian station 
were not considered, the violation would be only 1%. Next, a.grant of 
WCHA's proposal would not have any adverse effect upon co-channel or 
adjacent channel stations. WCHA offered uncontroverted evidence that 
a grant of its proposal (a) would not preclude the use of maximum power 
by any station on its frequency, (b) would not prohibit the establishment 
of any new station on its frequency with the possible exception of a low 
powered station in an area in which there is only one community, 
Towarda, Pennsylvania (population 4, 293) which already has a station; 
(c) would not preclude any future use of adjacent channel frequencies; 
and (d) would not prejudice future considerations of any Class I-A 
channel within 30 kilocycles of WCHA's frequency of 800 kilocycles 

[R. 764; 771; 773 & footnote 8 of Review Board's Decision]. The 
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Commission's only response to this showing was that it constituted only 
a "negative, rather than positive, value in establishing grounds for 


waiver" [R. 764]. This response is not only unintelligible (the Commis- 


sion never defined what it meant by "negative" and "positive" in this 
regard) but, as Board Member Kessler properly pointed out in her dis- 
sent, ''[the Appellant's] showing goes to the crux of the ten percent rule, 
negating the very policy considerations which impelled the adoption of 
the Rule" [R. 773]. As stated supra, one of the purposes for adoption 

of the ten percent rule was to prevent ''too restricted use of available 
frequencies." But the denial of WCHA's proposal would result in a too 
restricted use of the frequency 800 kilocycles, and not only work at 
cross-purposes with the ten percent rule itself but contrary also to the 
Commission's obligation to prevent wasteful use of precious frequen- 
cies [National Broadcasting Company v. United States, supra], WCHA's 
frequency, 800 kilocycles, is a Mexican Clear Channel frequency and, 
prior to 1961, operation on that frequency, daytime, was limited toa 
power of 1 kilowatt. In 1961, however, the United States of America 
and the Mexican government ratified a treaty, supra, which, among 
other things, permitted stations on 800 kilocycles (such as WCHA) to 
increase daytime power to a maximum of 5 kilowatts. WCHA filed for 
such a facility in 1961 [R. 771] and that application is the subject of 

this appeal. Therefore, Appellant's proposal represents the best prac- 
tical service which it can provide on its frequency. Its implementation 
would provide a net gain in a new broadcast service to over 209, 000 
persons [R. 763]. It is respectfully submitted that strong public interest 
considerations would have to be present to prevent full use of a frequency, 
which full use became available only after formal negotiations with a 
foreign government. In the absence of strong public interest considera- 
tions to the contrary, a refusal to permit full use of the frequency 
amounts to a wasteful utilization of precious frequency space. But, here, 
there are no public considerations whatever which would bar a grant of 
WCHA's proposal. 
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In view of all these circumstances, it must be concluded that in 
this instance the public interest requires that the Commission not 
strictly apply its ten percent rule, for, in so doing, it not only frus- 
trates the very purpose for which it adopted the rule, but acts contrary 
to its statutory obligation of encouraging the larger and more effective 


use of radio in the public interest. 


m 


THE COMMISSION, IN LISTING FACTUAL DISTINCTIONS 
BETWEEN THIS CASE AND OTHER CASES IN WHICH IT 
GRANTED A WAIVER OF THE TEN PERCENT RULE, 
FAILED TO EXPLAIN THE RELEVANCE OF THOSE DIS- 
TINCTIONS TO THE PURPOSES OF THE COMMUNICATIONS : 
ACT OF 1934, AS AMENDED, AND THEREBY ERRED AS A 
MATTER OF LAW 


In support of its request for waiver of the ten percent rule, WCHA 
relied on previous Commission proceedings, infra, in which the Com- 
mission concluded that a waiver of the ten percent rule was warranted. 


The Commission did not come to grips with the principles established 
in those cases and, contrary to the holding of this Court in Melody 


Music, Inc., supra, merely listed factual differences between this and 


previous decisions, without explaining the relevance of those differ- 
ences to the purposes of the Communications Act of 1934, as amended. 


The principal Commission Decisions relied upon by WCHA are 
Stevens County Broadcasting Company, supra, and Thomas County 
Broadcasting Company, Inc., supra. Also relied upon by WCHA are: 
Old Belt Broadcasting Company, Inc., 30 FCC 1067 (1961), 20 Pike 
and Fischer RR 1035; Alexandria Broadcasting Corporation, 31 FCC 
755 (1961), 22 Pike and Fischer RR 411; Minnesota Valley Broadcast- 
ing Company, 11 Pike and Fischer RR 1080; Suburban Broadcasting 
Company, Inc., 31 FCC 16 (1961), 20 Pike and Fischer RR 375. 


Of course, the facts in this case are not identical to those present 


in the above-listed cases. The Review Board and the Commission each 
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list some of the factual differences. In addition, the Review Board and 
the Commission cited other cases in which it denied waiver of the ten 
percent rule and listed factual similarities and differences between 
those cases and the instant proceeding. In Part IV of this Argument, 
Appellant directs itself to the Commission Decisions and Court cases 
relied upon by Appellant and the Commission, and argues that the Com- 
mission was arbitrary and capricious in failing to grant a waiver in this 
proceeding, based on Commission and Court precedent. Appellant's 
argument here is restricted only to the principal that the Commission 


must relate those factual differences to the purposes of the Communi- 


cations Act. This it has not done. It has not explained why a grant of 


a waiver in the cases relied upon by Appellant served the public interest, 
and it has not explained why a grant of Appellant's proposal is barred 
by public interest considerations. It is not sufficient for the Commis- 
sion to justify a grant of waiver by merely asserting that circumstances 
are compelling, unique or unusual, or, conversely, deny a waiver by 
merely asserting that circumstances are not sufficiently compelling, 
unique or unusual /Burinskas v. National Labor Relations Board, supra]. 
Rather, it must explain why. But the Commission has not done so in 
this proceeding. The case must be remanded to the Commission so that 
it can be explained by the Commission why a denial of WCHA's proposal 
is consistent with the purposes of the Communications Act of 1934, as 


amended. 
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THE COMMISSION RELIED UPON MATTERS NOT IN EVIDENCE. 
ABUSED ITS DISCRETION AND ACTED ARBITRARILY AND 
CAPRICIOUSLY. 


(A) The Commission Relied Upon Matters Not Supported 
By Record Evidence and Outside Its Proper Scope of 


Inquiry. 


1) The Commission Relied Upon and Gave Substantial 
Weight to Its Speculation That Appellant Could 
Have Avoided Violation of the 10% Rule Had it 
Proposed a Directional Antenna System Rather 
Than an Omni-directional Antenna System. Such 
Was Beyond Its Proper Area of Investigation, and 
Finds No Support on This Record. 


At paragraph 8 of its decision[R. 764], the Review Board, after 


briefly summarizing reasons advanced by Appellant favoring the grant 
of its application, states: 
‘It is true that the power increase proposed here 

would permit utilization of this frequency with 

maximum power, but this fact is minimized by 

WCHA's failure to show that it's [sic] objectives 

could not be accomplished by directionalizing 

to eliminate or reduce the interference received 

within its normally protected contour..." 

However, Appellant had no burden to show whether or not it could 
have achieved its objectives by directionalization and there is no issue 
concerning this matter. The Commission, consistently, has declined 
to consider hypothetical alternatives and has stated that "the introduc - 
tion of a standard which requires comparison of hypothetical alterna- 
tives would impose upon our processes a burden of impossible magni- 
tude'' /WKYR, Inc., supra; Alleghany County Broadcasting Corpora- 
tion, supra]. Again, at paragraph 14 of its Decision|R. 767-8], the 
Review Board made the unsupported statement that the violation of the 
10% Rule here was the "direct result" of Appellant's utilization of an 
omni-directional antenna. It does not explain how it reached that con- 


clusion. It states that a grant of Station WKDN's application (which did 
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propose a directional antenna) reduces the present level of interference 
caused to Appellant [Ibid] but there simply is no evidence upon this 
record which supports a conclusion that Appellant could have avoided 
some or all interference received from WKDN or CKLW by the use of 
a directional antenna system and, at the same time, comply with all 


other technical (engineering) requirements of the Commission's Rules. 


It is apparent from a reading of paragraphs 8 and 14 of the Review 
Board's Decision, supra, that it gave considerable adverse weight to 
the finding that Appellant failed to propose a directional antenna system, 
and, further, it is apparent that the Review Board concluded (without 
any proof) that Appellant could have avoided violation of the 10% Rule 
had it proposed a directional antenna system. Sucha conclusion could 
not have been reached by reference to record evidence, and, since 
WCHA was given no opportunity to offer evidence in this regard to 
rebut that unsupported conclusion by the Commission, Appellant has 
been denied its full hearing rights. /Deep South Broadcasting Company 


v. Federal Communications Commission, supra]. 


2) The Commission Ignored Record Evidence With 
Respect to the Unique Programming Proposed by 
Appellant; Its Contention That Other Stations 


Could ‘Provide Similar Service Is Speculative and 
Contrary to the Evidence in This Proceeding. 


At paragraph 11 of its Decision, the Review Board held [R. 767]: 


| | While the service proposed by WCHA may 
serve a useful purpose, no showing has been made 
that the existing licensees in the major communi- 
ties located much nearer to the area to be gained 
have not or could not fulfill the needs WCHA con- 
tends its proposal alone can meet." 


First, the evidence of record does establish that WCHA is the 


only station which can meet certain needs within the gain area. This 


fact was expressed by the Hearing Examiner as follows[R. 725]: 
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"17, Station WCHA, operating as proposed, will 
extend its interference-free service to areas and 
populations which have strong ties with Chambers- 
burg and Franklin County. During periods of 
severe weather conditions, it will be the only 
readily available radio facility by means of which 
employers in Chambersburg and Franklin County 
can advise their numerous employees living in the 
gain area as to road conditions in and near Cham- 
bers and whether or not to report for work. It 
will be the only readily available radio facility by 
means of which employers in Chambersburg and 
Franklin County can make known to 209, 650 per- 
sons living in the gain area of 2,960 square miles 
that there are opportunities for employment in the 
growing industrial activities in Chambersburg and ' 
Franklin County. It will be the only readily avail- 
able radio facility by means of which the unemployed 
laborer in that part of the depressed areas which 
will be gained will be able to receive radio com- 
munication advising him of the possibility of obtain-. 
ing a job in or near Chambersburg even though that 
job may be for a limited period. When due con- 
sideration is given to the importance of Chambers- 
burg as the principal city and industrial center of 
most of the area to be gained, the absence of a 
radio contact with the large gain area in which there 
is a surplus of labor, the present need of gainful 
employment by the unemployed workers in the 
depressed areas, and the location of other centers 
of populations, the conclusion is reached that the 
facts summarized in the several preceding para- 
graphs warrant the waiver of the 10% provision of 
Section 73.28(d)(3) of the Commission's Rules. 
cf. Stephens County Broadcasting Co.. supra. 
[Emphasis that of the Hearing Examiner ] 


As is evident from a reading of the above-quoted passage, only a 
station located at Chambersburg would be in a position to broadcast 
information of such vital importance to the residents within the gain 
area. As the Hearing Examiner pointed out, there is a strong tie be- 
tween the residents of the gain area and Chambersburg, and Appellant 


would program Chambersburg news and events of vital interest to resi- 


dents within the gain area. Moreover, how could other stations provide 


such needed service? There is not any one existing station which 
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serves as much as 50% of the area which would be gained by WCHA as 
proposed [R. 715] and Chambersburg's other station, WCBG, does not 
serve any portion of the gain area [R. 766]. Second, and as set forth 


by the Hearing Examiner, supra, the needed programming proposed by 
Appellant concerns news and events about Chambersburg and its county, 
Franklin, which are of vital interest to residents in the gain area who 
work in Chambersburg or Franklin County. Certainly, stations in 
other communities which are nearer to portions of the gain area, such 
as Harrisburg, Pennsylvania, Altoona, Pennsylvania, Cumberland, 
Maryland, and Hagerstown, Maryland [R. 766-67] do not and could not 
be expected to know of or broadcast news and events of Chambersburg 
or Franklin County. Moreover, the record is barren as to just what 
type programming is offered of interest to the gain area by stations in 
those other communities, but certainly Appellant had no burden to show 
what such programming is or could be (the latter, of course, would be 
an impossible task), although the Commission claimed that Appellant 
had such a burden [R. 767]. WCHA established that it will provide 
needed service, and the Commission has not denied this fact. Further, 
it has shown that other stations are not now fulfilling these needs, supra. 
Having established these facts, it need not offer evidence of the type 
programming other stations are or could provide to the gain area. The 
Commission simply does not require such a showing by its applicants. 
In an analogous situation, where an applicant's proposal causes inter- 
ference to an existing station, the applicant does have the burden to 
establish a need for the service which it proposes, but it does not have 
the burden to show any need for the service which will be lost due to 
the interference which it will cause. With respect to the latter, the 
burden is upon the station which will receive the interference and, in 
the absence of evidence proffered by the existing station, no special 


need for its service will be presumed KPLT, Inc., 36 FCC 115, (1964), 
2 Pike and Fischer RR 2d 801, Pet. for rehearing denied 36 FCC 1343 


Regional Radio Service, 32 FCC 1073 (1962), 23 Pike and Fischer 
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RR 599; WSTV, Inc., 31 FCC 694 (1961), 21 Pike and Fischer RR 
575]. In this proceeding, both the Commission's Broadcast Bureau 
and WCBG were party respondents. Each was aware of WCHA's show- 
ing that it alone would provide the type service it proposed to the gain 
area. If, as the Commission implies, that type service is or could be 
provided by other stations (which, as stated, supva, is outside the 
realm of possibility, for how could such stations obtain Chambersburg 
news and events), we must assume that the Commission's Broadcast 
Bureau and/or WCBG would have submitted such evidence. However, 


they did not do so and, it is submitted, could not do so. 


The Commission erred, therefore, (1) in failing to find and con- 


clude that existing stations do not offer the type programming WCHA 
would provide to the gain area and (2) in placing upon WCHA the bur- 
den of offering evidence of the programming provided to the gain area, 
or which could be provided to the gain area, by existing stations. It 
is apparent that the Commission assigned decisional significance to 
each of these points; absent these erroneous considerations the Com- 
mission might well have reached a contrary result, and, therefore, 


the case should be remanded to the Commission. 


(B) In Denying Appellant's Application, the Commission 
Acted Arbitrarily and Capriciously and Abused Its 
Discretionary Powers. 

The Federal Communications Commission had broad discretion 
in implementing the purposes of the Communications Act of 1934, as 
amended, and, in particular, in applying its ten percent rule; however, 
that discretion cannot be abused and the Commission cannot act in an 
arbitrary or capricious manner [James S. Rivers, Inc. v. Federal 
Communications Commission, supra ; Williams v. Federal Communi- 
cations Commission, 120 U.S. App. D.C. 385, 347 F.2d 479 (1965); 
Sunshine State Broadcasting Co. v. Federal Communications Commis- 
sion, 114U.S8. App. D.C. 271, 314 F.2d 276 (1963); Guinan v. Federal 
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Communications Commission, 111 U.S. App. D.C. 371, 297 F.2d 

782 (1961); also WEOK Broadcasting Corp. v. Federal Communications 
Commission, __U.S. App. D.C. ___, __ F.2d ss (Case Number 
19220, September 8, 1965)]. 


In this proceeding, it is respectfully submitted that the Com- 
mission has acted arbitrarily and capriciously and has abused its dis- 
cretion.® Appellant throughout this proceeding has relied, principally, 
upon two previous Commission cases, involving principles strikingly 
similar to those in this proceeding, to wit, the Stevens case and the 
Thomas County case, supra. The Commission, in deciding this case, 
did not allege or contend that it had changed its policy since it decided 
those cases, nor has it alleged that experience gained since it decided 
those cases has led it to conclude that public interest considerations 
which were present when those cases were decided are not present or 
are not present to the same degree, at this time [R. 761-69; 839-841]. 
Accordingly, the rationale in the Rivers case, supra, is inapplicable, 
as is the Supreme Court's holding in Federal Communications Com- 
mission v. WOKO, Inc., 329 U.S. 223 (1946). Rather, in this pro- 
ceeding, the Commission re-affirms and defends its decisions in 
Stevens and Thomas County, but undertakes to distinguish them from 
Appellant's proposal. Its attempts fail. It points out factual differ- 


ences, but cannot point out any legal distinctions. 


A comparison of Stevens, Thomas County and Appellant's pro- 


posal is set forth, infra:? 


. In addition, of course, Appellant submits that this case must be remanded 
for reasons separate and distinct from this argument, and as set forth at 
Parts I, Il, Il and IV, A, of this Argument. 


Data re Stevens application extracted from Commission's final and initial 
decisions in that proceeding, 21 Pike and Fischer RR 414, 414d (1960-61). 
Data re Thomas County application extracted from Review Board's decision, 

1 Pike and Fischer RR 2d, 376. Data re WCHA's proposal extracted from this 
record. 


STEVENS(WNEG) 


One of two local stations 
in Toccoa, Georgia 


Population of Toccoa - 
7,207 persons 


Population of County 
(Stephens County) 
18,316 persons 


Proposed population 
gain of interference- 
free primary service - 
73,637 


No areas formerly 
served by WNEG would 
lose service 


Percentage propulation 
lost to proposed WNEG 
by interference 
received - 11.6% 


Populations gaining a 
second service: 492; 
third service, 701; 
fourth; not shown 


Interference from pro- 
posed WNEG; none 
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THOMAS. COUNTY (WKTG) 


One of two local stations 
in Thomasville, Georgia 


Population of Thomas- 
ville - 18,246 persons 


Population of County 
(Thomas County) - 
34,319 persons 


Proposed population 
gain of interference- 
free primary service - 
100,026 


No areas formerly 
served by WKTG would 
lose service 


Percentage population 
lost to proposed WKTG 
by interference 
received - 16.60% 


Populations gaining a 
first service: 80; 
second, 130; fourth 
primary service - 
12,922 (urban) 


Interference from pro- 
posed WKTG to two 
other stations: 


Co-channel interfer- 
ence to WPAL affect- 
ing 1.6% of its primary 
service population 


Adjacent channel inter- 
ference to WBAM 
affecting 1.33% of its 
primary service popu- 
lation 


WCHA 


One of two local stations 
in Chambersburg, Penn- 
sylvania [R. 762] 


Population of Chambers- 
burg - 17,670 persons 
[R. 762] 


Population of County 
(Franklin County) - 
88,172 persons [R. 762] 


Proposed population 
gain of interference- 
free primary service - 
209,650 [R. 763] 


No areas formerly 
served by WCHA would 
lose service [R. 763] 


Percentage population 
lost to proposed WCHA 
by interference 

received - 13.7% [R. 763] 


Populations gaining a 
third or fourth primary 
service - 9,120 (rural) 
[R. 763] 


Interference from pro- 
posed WCHA to one 
other station: 


Co-channel interfer - 
ence to WKDN affect- 
ing 2.84% of its pri- 
mary service popula- 
tion [R. 763] 


STEVENS (WNEG 


Non-directional antenna; 
Commission made no 
adverse finding in this 
regard 


Manufacturing and trade 
center for gain area; 
proposed specialized 
programming to gain 
area; other Toccoa 
station (WLET) serves 
66% of gain area 


Seven Georgia counties 
in gain area; three have 
no local (county) station; 
four others have one 
station each 


Class III station 
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THOMAS COUNTY (WKTG) 


Other services available 
to interference areas of 
other stations: 


WPAL loss area - min- 
imum of 8 and maximum 
of 21 other services 


WBAM loss area - min- 
imum of 6 and maximum 
of 11 other services 


Non-directional] antenna; 
Commission made no ad— 
verse finding in this re- 
gard 


No showing in this regard 


No showing in this regard 


Class II station on 
Mexican Clear Channel 
proposing maximum per- 
missible power under 
U.S.-Mexican Treaty 


WCHA 


Other services available 
to interference area of 
other station: 


WKDN loss area - min- 
imum of 21 and maxi- 
mum of 28 other 
services [R. 712] 


Non-directional antenna; 
Commission hel]d that 
WCHA was delinquent in 
not proposing a direc- 
tional antenna [R. 764-5; 
768] 


Principal] city and indus- 
trial center for most of 
gain area [R. 725]; 
proposes specialized 
programming to gain 
area [R. 725, 768]: other 
Chambersburg station 
(WCBG) serves none of 
the gain area [R. 766] 


Portion of ten Pennsyl- 
vania counties in gain 
area [R. 718]; four have 
no local (county) sta- 
tion [R. 720] 


Class II station on 
Mexican Clear Channe] 
proposing maximum per- 
missible power under 
U.S.-Mexican Treaty 


[supra] 


Despite the obvious similarities in the three cases, the Com- 


mission nevertheless attempted to distinguish them. The Review 


Board "distinguished" the Stevens case as follows: 


"In our view, Sfephens is distinguishable from the 
instant case due to the larger violation involved 
herein; the absence of any service to a gray area; 
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the distance of the gain area from Chambersburg 
as well as its relative proximity to larger centers ' 
of population; and the absence of any public benefit 
similar to WNEG's vacated frequency"[R. 767] - 


The Commission "distinguished" Thomas County as follows: 


"| . we find that Thomas County and the case be-_ 
fore us [Appellant's] are distinguishable on their 
facts. In Thomas County the existing operation 
was already receiving interference which affected 
more than ten percent of the population within the 
station's normally protected primary service area, 
and the authorized operation resulted in some 
reduction of the interference then being received. 
Moreover, the authorized operation provided a 
first and a second primary service to small num- 
bers of persons, and a third primary service to 
11,882 persons. With respect to the WCHA pro- 
posal, an increase in the extent of interference 
received would result, no part of the gain area 
presently receives less than two primary services, 
and the number of persons who would receive a 
third primary service is substantially less than in 
Thomas County." [R. 840]. , 


It is respectfully submitted that these so-called distinctions constitute 
a mere listing of factual differences and do not constitute "'adequate 
public interest reasons" for or an explanation of its inconsistent treat- 
ment of WCHA [American Broadcasting-Paramount Theaters, Inc. v. 
Federal Communications Commission, supra]. Moreover, these 
"distinctions" are not related to the purposes of the Communications 
Act, and this Court is left to spell out and to guess why such differ- 
ences result in denial of the WCHA application. The Commission must 
clarify its Decision in this regard. [ Melody Music, Inc. v. Federal 
Communications Commission, supra.| Finally, it is submitted that the 
Commission, in evaluating Appellant's proposal and in ''distinguishing" 
it from Stevens and Thomas County, supra, as well as the other cases 
relied upon by Appellant, has chosen only evidence to support its 
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position, instead of considering all evidence of record. Such action is 
contrary to Section 8 of the Administrative Procedures Act and the 
Supreme Court's holding in Universal Camera Corp. v. National Labor 
Relations Board, supra. For example, in distinguishing the Stevens 
case, the Commission failed to weigh properly the facts that the com- 
munity of Chambersburg has more than double the population of 
Stevens’ community, Toccoa; that Chambersburg's county, also, has 
more than double the population of Toccoa's county; that WCHA's gain 
area has a population almost three times that of the Stevens’ gain area; 
and that Stevens, like WCHA, proposed an omni-directional antenna, 
although in Stevens, such was not questioned by the Commission, nor 


did the Commission question the type programming offered by stations 


serving the Stwens gain area. [supra] Also, in Thomas County, the 


Commission failed to weigh properly the facts that WCHA's gain area 
is more than twice that of Thomas County's; that the population loss in 
Thomas County was greater; that Thomas County caused interference 
to two existing stations while WCHA caused interference to only one 
existing station; that there was no showing in Thomas County that its 
community was a "center" for its gain area; and that the Commis- 
sion gave considerable weight in Thomas County to the fact that 
Thomas County was proposing maximum use of a Mexican Clear Chan- 
nel, but no weight to that fact in Appellant's proceeding [supra]. It is 
respectfully submitted that the record on the whole establishes that 
there exists more compelling reasons, herein, for a waiver of the 

ten percent rule than existed in Stevens or Thomas County and that the 
Commission's failure to waive its ten percent rule in this proceeding 


was arbitrary, capricious, and an abuse of its discretion. 


31 


CONCLUSION 


The Commission, for any one of the four above listed arguments, 
to wit, (1) its inequitable and unfair treatment afforded Appellant vis- 
a-vis its local competitor WCBG; (2) its failure to relate and explain 


its Decision to the purposes of the Communications Act; (3) its failure 


to meet its statutory obligations by strict adherence to one of its Rules; 
and (4) its arbitrary and capricious action, and abuse of its discretion, 
in evaluating all the evidence in this proceeding, has erred as a matter 
of law and this case should be remanded to the Commission with 
instructions to grant Appellant's application; to reconsider it in light 

of the above-listed errors, or any one of them; or to provide Appellant 
whatever other relief this Court deems just. 


Respectfully submitted, 


HARRY J. DALY 
LEONARD 8. JOYCE 


GEORGE R. BORSARI, JR. 


DALY and JOYCE 
529 Pennsylvania Building 
Washington, D. C. 20004 


Attorneys for 
Chambersburg Broadcasting Company 
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APPENDIX 


TREATY, STATUTES AND RULES INVOLVED 


The relevant parts of the Treaty, Statutes and Rules to which 
references are made in Appellant's brief follow: 


TREATY 


AGREEMENT BETWEEN THE UNITED STATES OF AMERICA 
AND THE UNITED MEXICAN STATES CONCERNING RADIO 
BROADCASTING IN THE STANDARD BROADCAST BAND, 
January 29, 1957, 12 U.S.T. & O.1.A. 734, T.I.A.S., 4774 
(effective June 9, 1961) 


Article II, B, 8, c. 

Daytime Class II assignments by either Contracting 
Party on clear channels upon which the other Contracting 
Party has the Class I-A priority will be subject to the 
following conditions: .. . 


(3) Permissible Power:... 


(b) The United States of America may assign stations 
to operate with powers not in excess of 5 kw on the follow- 
ing channels: 730 kcs, 800 kes, 900 kes, 1050 kcs, 

1220 kes... ." 


STATUTES 


ADMINISTRATIVE PROCEDURE ACT OF 1946, 5 USC § 1001, 


Section 8. 


In cases in which a hearing is required to be conducted 
in conformity with Section 7(b) 


(b) Submittals and Decisions. - Prior to each recom- 
mended, initial, or tentative decision, or decision 
upon agency review of the decision of subordinate 
officers the parties shall be afforded a reasonable 
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opportunity to submit for the consideration of the 
officers participating in such decisions (1) Pro- 
posed findings and conclusions, or (2) exceptions 

to the decisions or recommended decisions of sub- 
ordinate officers or to tentative agency decisions, 
and (3) supporting reasons for such exceptions or 
proposed findings or conclusions. The record shall 
show the ruling upon each such finding, conclusions 
or exception presented. All decisions (including 
initial, recommended, or tentative decisions) shall 
become a part of the record and include a statement 
of (1) findings and conclusions, as well as the 
reasons or bias therefor, upon all the material 
issues of fact, law, or discretion presented on the 
record; and (2) the appropriate rule, order, sanc- 
tion, relief, or denial thereof. 


COMMUNICATIONS ACT OF 1934, as amended, 47 USC § 151, 


SECTION 303(g). 


Except as otherwise provided in this Act, the Com- 
mission from time to time, as public convenience, 
interest, or necessity requires shall—... 


(g) Study new uses for radio, provide for experi- 
mental uses of frequencies, and generally encourage 
the larger and more effective use of radio in the 
public interest. 


SECTION 307(b). 


In considering applications for licenses, and modifi- 
cations and renewals thereof, when and insofar as there 
is demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, 
and of power among the several States and communities 
as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same. 
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RULES 


RULES AND REGULATIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


47 CFR § 73.24 (Note (b) ) 


An authorization for a new standard broadcast ~ 
station for increase in facilities of an existing 
station will be issued only after a satisfactory show- 
ing has been made in regard to the following, among 
others: ; 


(b) The proposed station will not suffer inter- 
ference to such an extent that its service would be © 
reduced to an unsatisfactory degree. 


47 CFR § 73.28(d) 


. . .(d) With respect to applications for new 
Class II-A Stations and other applications accepted for 
filing before July 13, 1964, the following shall apply: 
Upon showing that a need exists, a Class I, I, or IV 
station may be assigned to a channel available for such 
class, even though interference will be received within 
its normally protected contour, subject to the following 
conditions: . . . (3) The interference received does 
not affect more than 10 per cent of the population in the 
proposed station's normally protected primary service 
area; however, in the event that the nighttime interfer- 
ence received by a proposed Class II or III station : 
would exceed this amount, then an assignment may be 
made if the broadcast nighttime facility to a community 
not having such a facility or if 25 per cent or more of 
the nighttime primary service area of the proposed 
station is without primary nighttime service. This 
sub-paragraph (3) of this paragraph shall not apply to 
existing Class IV stations on local channels applying 
for an increase in power in excess of 250 watts with 
respect to population in the primary service area out- 
side the equivalent 250 watt, 0.5 mv /m contour. 
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FEDERAL COMMUNICATIONS COMMISSION, 
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Appeal from a Decision and Orders of the 
Federal Communications Commission 
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COUNTERSTATEMENT OF CASE 
ARGUMENT 


I. Appellee's Contention that Appellant Was Not 
Treated Unfairly and Inequitably Vis-A-Vis 
WCBG is Unpersuasive 3 F 5 ‘ 


Appellee Does Not Successfully Answer Appellant's 
Argument that the Federal Communications 
Commission Failed To Meet Its Highest Statutory 
Obligations by Applying the Ten Percent Rule in 
this Case : . ‘ ; : . P - 


Appellee Fails to Satisfactorily Dispute Appellant's 
Argument that the Commission Failed to Relate the 
Distinctions Between this Case and Other Cases in 
Which the Ten Percent Rule Was Waived to the 
Purposes of the Communications Act of 1934, as 
Amended , 


Appellee's Arguments Attempting to Justify the 
Review Board's Reliance Upon Matters Not in 
Evidence, and in Support of the Decision as Within 
the Discretionary Powers of the Commission Must 
Be Rejected : 
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Guited States Court of Appeals — 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,902 


CHAMBERSBURG BROADCASTING COMPANY, 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


Appeal from a Decision and Orders of the 
Federal Communications Commission 


REPLY BRIEF FOR APPELLANT 


COUNTERSTATEMENT OF CASE 


Appellee's counterstatement of the case is incomplete and argu- 


mentative in certain respects. 


At page 2 of its counterstatement of the case, Appellee alleges that 
Reese Broadcasting Company (WCBG) petitioned to deny Appellant's ap- 
plication, since the proposed operation would violate the ten percent rule. 


As is noted in Appellant's Brief, an additional reason advanced by WCBG 
was that it would suffer economic injury [Appellant's Brief, Page 14]. 


Moreover, Appellee failed to note in its first paragraph at Page 3 that 
WCBG was made a party to the Commission proceeding in this case in 


view of its claim of economic injury [R. 214]. 


At pages 3 and 4 of its counterstatement, Appellee sets forth a 
partial list of the matters relied upon by the Hearing Examiner in reach- 
ing his conclusion that a waiver of the ten percent rule was warranted. 

It is respectfully requested that the Court not rely upon this sketchy 
summary but rely, rather, on the complete reasoning of the Hearing 
Examiner which is set forth in the portions of his Initial Decision reprint- 


ed in the Joint Appendix, herein, being filed with the Court, this date. 


At Page 6 of its counterstatement of the case, Appellee, in quoting 
the Commission's Review Board, implies that all of the area to be gained 
by Appellant's proposal lies closer to four large communities (Altoona 
and Harrisburg, Pennsylvania and Cumberland and Hagerstown, Mary- 
land) than to Chambersburg, Pennsylvania, Appellant's station location. 
However, in fact, none of those communities are located closer to the 
entire gain area than is Chambersburg; separately, each of those com- 
munities lie closer than Chambersburg to only a portion of the gain area 
[R. 766-67]. And despite the fact that each of those communities do have 
broadcast facilities, it is important to note that no one station serves as 
much as 50% of Appellant's gain area [R. 715]. 


Additionally, Appellee in its counterstatement, in referring to the 
Commission's action used such argumentative and conclusionary terms 
as "correctly", "properly," "fully considered", "acted well within its 
discretion”, etc. These remarks have no place in a counterstatement of 
the case. 


ARGUMENT 


In its Brief, Appellee has failed successfully to overcome the four 
basic arguments advanced by Appellant in Appellant's Brief. Moreover, 
its argument does not support its ultimate conclusion that the Commis- 
sion's action in this proceeding constituted a reasonable exercise of its 


discretion. 


I. 


APPELLEE'S CONTENTION THAT APPELLANT WAS NOT 
TREATED UNFAIRLY AND INEQUITABLY VIS-A-VIS WCBG 
IS UNPERSUASIVE 


Appellee contends that Appellant's argument that the Commission 
violated administrative fair-play and treated Appellant inequitably by 
denying its application but granting an application of Appellant's only 
local broadcast competitor (WCBG), where essentially the same issue 
was involved in both applications, was raised too late in the administra- 
tive proceeding and should not be considered by this Court, citing Abacoa 
Radio Corporation v. Federal Communications Commission, U.S. App. 
DC. ,__s«éFedd. 2d___, (Case Number 19,627, February 17, 

1966). That case is not in point. 


In Abacoa, supra,the Hearing Examiner recommended a denial of 
the Abacoa application, in his Initial Decision, concluding that a grant of 
the proposal would be inconsistent with the provisions of Section 73.35 of 
the Commission's Rules and Regulations, 47 C.F.R. 873.35 (involving 
multiple ownership). Abacoa filed exceptions and a supporting brief 
but did not challenge the basic findings of common ownership, operation 
or control of the stations in which it had ownership interests. Only after 
the Review Board denied its application did Abacoa, for the first time 
in the proceeding, in its Application for Review, change its position by 
denying control of one of the stations mvolved, WISO, Ponce, Puerto Rico. 


The Commission denied the Application for Review. [Ponce Broadcasting 
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Corporation, 38 FCC 411, 4 Pike and Fischer RR 2d 606, 608]. As noted 
by this Court, on appeal, (Case Number 19,627). 
"Before the Hearing Examiner and the Review Board 

Appellant raised no objection to the finding of owner- 

ship, operation or control of WISO. The finding under 

Section 73.35(a) was not there contested, Appellant 

contending that the public interest, convenience and 

necessity nevertheless would be served through the 

multiple ownership situation. Objection to the finding 

of control was first raised in Appellant's Application 

for Review by the Commission." 
Under those circumstances, this Court held that it was not open to Ap- 
pellant to insist that the Commission itself should reopen the issue of 
multiple ownership, noting that Appellant waived this objection by failing 
to file an exception to the Hearing Examiner's Initial Decision, and noting, 
further, that the Commission's Rules provide that it will not grant an 
Application for Review which relies on questions of fact or law upon 
which the designated authority has not been afforded an opportunity to 


pass, 74 C.F.R. §1,115(c). 


The facts in this case are dissimilar. The Hearing Examiner, 
herein, proposed a grant of the Appellant's applications, and, therefore, 
Appellant had no reason to, and did not, file exceptions to the Initial 
Decision. The Hearing Examiner made no findings concerning the com- 
petitive position in Chambersburg. He was silent on the point. The grant 
to WCBG was contained in the official files of the Federal Communica- 
tions Commission, which, of course, were available to the Review Board. 
Also, it must be noted that WCBG was a party to the proceeding. Further, 
there can be no doubt, in this proceeding, that the Review Board, in fact, 
did have an opportunity to consider the circumstances under which the 
WCBG application had been granted, and to determine the effect that 


such a grant would have on this proceeding, for it was one of the mat- 


ters relied upon by Board Member Kessler in her dissenting opinion 
(R. 771-74A]. Therefore, the matter was before the Review Board. 


Additionally, unlike Abacoa, the Commission, in this case, did grant 
Appellant's Application for Review (for a limited purpose), and having 
granted it, had the opportunity to direct itself to, and pass upon, the 
question of administrative fairness and equity to Appellant. In fact, 

two Commissioners, Commissioners Lee and Loevinger, each voted 

to grant the Application for Review (and grant Appellant's proposal) for 
the reasons stated in the dissenting opinion by Board Member Kessler, 
which included, of course, the question of fairness and equity to Appel- 
lant in view of the Commission's previous action in granting the WCBG 
application. Finally, in Abacoa, the Commission indicated that it might 
have reached a different result had there been a clear showing of a well 
founded contention that the Commission's decision was erroneous. It is 
submitted that such a well-founded contention is advanced in this case. 
Accordingly, it is respectfully submitted that the question of the Com- 
mission's unfairness and inequity to Appellant vis-a-vis WCBG is prop- 
erly before this Court for review. 


Appellee, in addition to its claim of untimeliness asserts that dif- 


ferent engineering considerations were involved in the WCBG case 
than are present, herein. The fact is, however, that C.F.R. §73.24(b) 
1 
and C.F.R. §73.28(d)(3) each involve the question of efficiency, and each 


involve the question of the extent to which a proposal will be permitted 
to receive interference. They are, therefore, similar, and the purpose 
of each is the efficient use of available channels. Moreover, as the 
Hearing Examiner pointed out [R. 724] the Commission has held that 
C.F.R. §73.24(b) and §73.28(d)(3) read together, stand for the propo- 
sition that an application proposing no more than ten percent popula- 
tion interference may be granted if the applicant is otherwise qualified, 
but if he must rely on an exception to the ten percent rule, as did WCBG, 


1 section 73.28(d)(3) of the Commission's Rules and Regulations as quoted at 
Appendix A-3 of Appellant's Brief is incomplete. The Section is properly quoted 
at Page 2, Footnote 2 of Appellee's Brief. 


he may receive a grant only if the population affected by the received 
interference is not so large that service may be reduced to an "unsatis- 
factory degree", citing Stafford Broadcasting Corp., 34 FCC 142, 24 
Pike & Fischer RR 835 and Asheboro Broadcasting Co., 34 FCC 155, 24 
Pike and Fischer RR 848. Moreover, and as pointed out by Board 
Member Kessler in her dissent [R. 771-2], the Commission, in response 
to Appellant's Petition for Reconsideration of the grant of WCBG's appli- 
cation, specifically denied that the WCBG application was granted be- 
cause it fell within one of the exceptions of the ten percent rule, and 
stated that its decision to grant the WCBG application was based upon 

its finding of a low population loss of only 18.6% which it held to be per 


se an "efficient use" of the frequency [R. 774]. 


Finally, Appellee misses the main thrust of Appellant's argument 
as to the unfair and inequitable treatment which it has received vis-a- 
vis WCBG. It is not Appellant's position that the grant of the WCBG 
application resulted in economic injury to Appellant which in turn has 
resulted in injury to the public. It does assert however, that WCBG and 
Appellant are competitors, and this is self-evident in that each operate 
broadcast stations at Chambersburg, Pennsylvania. It asserts, further, 
that by inaugurating improved facilities changing from a daytime only 
station to unlimited hours (day and night) WCBG obviously improved its 
competitive position. And, finally,since the WCBG proposal and Appel- 
lant’s proposal each involved a question of efficient use of the frequency, 
and since Appellant's proposal will be more efficient than WCBG's, 
Appellant asserts that administrative fair play and equity demand that 
the Commission give the same treatment to Appellant as was afforded 
its competitor, WCBG. [Appellant's Brief, Pages 11-15]. 


I. 


APPELLEE DOES NOT SUCCESSFULLY ANSWER APPELLANT'S 
ARGUMENT THAT THE FEDERAL COMMUNICATIONS COMMIS- 
SION FAILED TO MEET ITS HIGHEST STATUTORY OBLIGATIONS 
BY APPLYING THE TEN PERCENT RULE IN THIS CASE 


In its Brief, Appellant argues that in denying a waiver of its ten 


percent rule in this case, the Commission has frustrated a provision of 


a treaty with Mexico,” and has failed to adhere to its higher statutory 


mandates to "encourage the larger and more effective use of radio..." 
[Section 303(g) of the Communications Act of 1934, as amended, 47 U.S.C. 
303(g)] and to "provide a fair, efficient and equitable distribution of radio 
service ...", Section 307(b) of the Act, 47 U.S.C. 307(b). Appellee 
answers only that the Commission is free to use its discretion in balancing 
its policy considerations with the objectives of the Mexican Treaty, and 
that the purpose of the ten percent rule is intended to implement the Com- 
mission's statutory mandates. Appellee merely begs the question. Appel- 
lant has no quarrel with the proposition that the Commission's Rules are 
intended to assist the Commission in implementing its statutory obliga- 
tions. But those Rules are not ends in themselves, and the Commission 
must exercise an ultimate judgment whether the grant of a particular 
license will or will not serve the public interest, convenience and neces- 
sity. It has not exercised that ultimate judgment in this case. It merely 
has followed one of its Rules without regard to the public interest. If a 
Rule of the Commission, however, stands in the way of a grant of an appli- 
cation which will serve the public interest, then the Commission must act 
in accordance with its statutory obligations rather than adhere strictly 

to one of its Rules. [National Broadcasting Company v. United States, 

319 U.S. 190, 225 (1942)]. Similarly, when the Commission decides to 


Agreement between The United States Of America and The United United 
Mexican States Concerning Radio Broadcasting in the Standard Broadcast Band, 
January 29, 1957, 12 U.S.T. & O.1.A. 734, T.1.A.S. 4777 (effective June 9, 1961). 


discard the maximum use of a frequency, obtained only after a Treaty 
with a neighboring government, it must have compelling public interest 
reasons to support its action. 


It is respectfully submitted that the record in this proceeding estab- 
lishes that the public interest considerations favoring a grant of the appli- 
cation far outweigh the public interest considerations which led to the 
adoption of the ten percent rule. The public interest considerations, which 
led to the adoption of the ten percent rule are clearly delineated in the 
Review Board's Decision, to wit, ''to achieve an optimum balance between 


excessive interference and too restricted use of available frequencies... 


[and to prevent] substantial degradation or deterioration of existing serv- 


ices." [R764]. Once having stated these public interest considerations, 
however, the Board fails to apply those objectives to Appellant's pro- 
posal. The Board does not conclude that the grant of Appellant's pro- 
posal will result in "excessive interference" nor "substantial degradation 
or deterioration of existing service.'' The facts prohibit such conclusions. 
However, the facts do show that a denial will result in a too restricted use 
of a Mexican Clear Channel frequency and establish, also, that a grant will 
provide needed service and will not have adverse affects upon present or 
future co-channel or adjacent channel frequencies. [See Appellant's Brief, 
pages 16, 17 and 18]. Accordingly, the Commission erred in not waiving 
its ten percent rule in this proceeding so as to fulfill its higher statutory 
obligations. 


Ill. 


APPELLEE FAILS TO SATISFACTORILY DISPUTE APPELLANT'S 
ARGUMENT THAT THE COMMISSION FAILED TO RELATE THE 
DISTINCTIONS BETWEEN THIS CASE AND OTHER CASES IN 
WHICH THE TEN PERCENT RULE WAS WAIVED TO THE PURPOSES 
OF THE COMMUNICATIONS ACT OF 1934, AS AMENDED 


In its Brief, at page 30, Appellee claims that the "distinctions" set 
forth by the Commission concerning the facts in this case and those in 
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Stephens® County Broadcasting Company, 30 FCC 921, (1961) 25 Pike and 
Fischer RR 414 and Thomas County Broadcasting Co. Inc., 35 FCC 525 
(1963), 1 Pike and Fischer RR 2d 376, are "sufficient articulated, self 
evidently rational, of legal significance, and rationally related to the pur- 
poses of the Communications Act of 1934, as amended”. Appellee does 
not attempt to explain these self-serving conclusionary remarks. It re- 
stricts itself only to alleged Commission discretion in support of the 
Commission's failure to specifically relate such "distinctions" to the 


Communications Act. 


The cases cited by Appellee in support of its position do hold that 
this Court will rely upon Commission expertise in technical matters and 
that the Commission has considerable discretion in determining whether 
or not to waive its Rules. Those cases, nevertheless, hold that the Com- 
mission cannot act arbitrarily nor capriciously, nor is their discretion 


absolute. 


Were, as here, there exists many public interest considerations 


favoring a grant, this Court is entitled to more than a mere listing of 


factual differences between this case and other very similar cases 
in which the Commission reached a different result. It is entitled to 
have the Commission relate those differences (and it is submitted that 
the differences between this case and Stephens County, and Thomas 
County, supra, are minor factual differences of no real substance and 
not related to the purposes of the ten percent rule nor the Communica- 
tions Act) to the purposes of the Communications Act of 1934, as 
amended, In this regard Appellant relies upon Melody Music 

Inc., 120 U.S. App. D.C. 241, 345 F.2d 730 (196§),. and Buyinskas, 
v. National Labor Relations Board, U.S. App. D.C. | 


4 


a 


: Incorrectly spelled "Stevens" in Appellant's Brief. 
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___ F.2d___ (Case Number 18,054, February 1, 1966)" In Melody 


Music, supra, the Court held, in remanding the case, 


"(the Commission] must explain its reasons and do more 
than enumerate factual differences, if any, between Ap- 
pellant and the other cases [involving rigged quiz shows]; 
it must explain the relevance of those differences to the 
purposes of the Federal Communications Act.” 


In Burinskas, supra, where the National Labor Relations Board had tolled 
back pay in certain instances but not others although the facts were very 
similar, the Court held: 


"Certainly the Board, in its administration of the Act, 
has broad discretion in shaping remedies. However, 
the Board cannot act arbitrarily nor can it treat simi- 
lar situations in dissimilar ways. The Board has the 
responsibility to administer the Act fairly and rationally. 
Merely asserting that the circumstances are ‘unique" 
or ‘unusual’ does not provide a proper guideline for 
the future exercise of the Board's discretion nor does 
it provide a petitioner with an explanation why his case 
is being treated in a certain manner." 


IV. 


APPELLEE'S ARGUMENTS ATTEMPTING TO JUSTIFY THE 
REVIEW BOARD'S RELIANCE UPON MATTERS NOT IN 
EVIDENCE, AND IN SUPPORT OF THE DECISION AS WITHIN 
THE DISCRETIONARY POWERS OF THE COMMISSION MUST 
BE REJECTED 


Appellee, in its attempt to justify the Commission's adverse con- 
clusions with respect to Appellant's failure to introduce evidence con- 


cerning the question of whether or not it could have proposed a direc- 
tional antenna system, asserts that "all the Board held on this matter 


Appellee correctly notes that Mary Carter Paint Company v. Federal Trade 
Commission, 333 Fed. 2d 654 (Fifth Circuit, 1964) has been reversed by the 
Supreme Court [382 U.S. 46]. That case was not one of the cases principally relied 
upon by Appellant in this appeal, and was not cited in Appellant's Brief with respect 
to the Commission's obligation to relate the distinctions between this case and other 
cases in which the Commission waived the ten percent rule to the purposes of the 
Communications Act of 1934, as amended. 
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was that the absence of evidence regarding the possibility of direction- 


alizing substantially weakened the showing of compelling need for the 
specific proposal advanced by WCHA" [Appellee's Brief, Page 23]. This 
is not entirely accurate. The Board held [764-5; 768]. 
"It is true that the power increase proposed here would 

permit utilization of this frequency with maximum 

power, but this fact is minimized by WCHA's failure 

to show that its objectives could not be accomplished 

by directionalizing to eliminate or reduce the inter- 

ference received within its proposed normally pro- 

tected contour .. . the violation herein, [of the ten 

percent rule] is a direct result of WCHA's increase 

in power utilizing an omni-directional antenna." 
A reading of these quotes established that the Review Board not only held 
that Appellant's failure to submit evidence concerning the possibility of a 
directional operation weakened its showing of compelling need for the 
specific proposal advanced, but the Review Board concluded, independently, 
without any evidence, that the failure to directionalize caused the violation 
of the ten percent rule. This it cannot do. Appellant had no opportunity 
to refute this unsupported conclusion, and, therefore, has been denied its 
full hearing rights [Deep South Broadcasting Company v. Federal Communi- 
cations Commission, 120 U.S. App. D.C. 365, 347 F 2d 459 (1965)]. 


Appellee's reliance on Beaumont Broadcasting Corp. v. Federal 
Communications Commission,91 U.S. App. 111, 202 F. 2d 306 (1952) and 
Mitchell Broadcasting Company, 36 FCC 1242, 2 Pike and Fischer RR 2d 
365, are not in point. In Beaumont, supra, the applicant voluntarily offered 
evidence to the effect that it was unable to design a directional antenna 
system which would eliminate interference to existing stations. A respon- 
dent, on cross-examination, attempted to prove that at least two such 
systems could have been employed. The applicant had obtained six 
continuances for the stated purpose of devising an acceptable antenna 
system. In that case, therefore, the question of the employment of a 


directional antenna system was raised voluntarily by the applicant. In 
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Mitchell, supra, the applicant voluntarily submitted in evidence a fre- 
quency study in support of its contention that it proposed the only practi- 
cable service available. The Review Board held that that showing could 
be afforded some weight, but the weight was lessened somewhat in view 
of the fact that the study did not take into account the effect of possible 
directionalization. In other words, whereas the applicant claimed that 
other frequencies ‘were not available, perhaps they could have been if a 


directional antenna system was proposed. 


In this case, Appellant never proposed a directional antenna sys- 
tem and no party alleged that it could have reduced interference if it had 
done so. No party attempted to cross-examine on this matter. It simply 
was not in issue nor was it raised by any party. Further, Appellant sub- 
mitted no frequency study to show that its frequency, only, could be used 
at Chambersburg. It did submit evidence that its operation, as proposed, 
would have no adverse effects on existing or proposed stations on co- 


channel or adjacent channel frequencies, but this required no assump- 


tion of directional antenna system by Appellant [R. 716-7]. 


Additionally, Appellee does not come to grips with Appellant's 
argument that the Commission ignored record evidence with respect to 
the needed programming proposed by Appellant, and placed upon it the 
unreasonable burden of offering in evidence the programming other sta- 
tions were providing or could provide (and this, of course, would be an 
impossible burden) to the gain area. Appellee, like the Review Board, 
chose to ignore the fact that the needed programming offered to the gain 
area by Appellant could be offered only by a Chambersburg station, in- 
sisting that other stations might be offering similar fare. But the evi- 
dence is to the contrary. As the Hearing Examiner concluded: the gain 
area has strong ties with Chambersburg and Franklin County; only Ap- 
pellant could make readily available information concerning hazardous 


road conditions in or near Chambersburg to residents within the gain 
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area who work in Chambersburg; auly Appellant could broadcast op- 
portunities for employment in the growing industrial activities in Cham- 
bersburg and Franklin County, to residents within the gain area, includ- 
ing the unemployed laborer in economically depressed areas [R. 725]. 
These conclusions rested upon extensive evidence in this proceeding, 

and summarized by the Hearing Examiner in his proposed Findings of 
Fact. The Examiner found, and no one has refuted: that Chambersburg 
is the center of the Cumberland Valley, which is an area approximately 
30 miles wide; that in nearby mountain ranges job opportunities are 
limited and that many people within the gain area seek employment else- 
where, such as Chambersburg [R. 717]; that Chambersburg is the hub of 
an area which includes Franklin, Fulton, Cumberland (southern part), 
Huntingdon (eastern part), Adams (western part), Juniata (southern part), 
and Perry counties, all Pennsylvania; that Perry, Juniata, Huntingdon, 
and Fulton Counties all are within the economically depressed area known 
as Appalachia; that WCHA presently serves ten percent of Perry County, 
while as proposed, forty percent; five percent of Juniata County while as 
proposed, forty percent; thirty-five percent of Huntingdon County, while 
as proposed seventy-five percent; ninety-five percent of Fulton County, 
while as proposed, one hundred percent [R. 718]. Also, within the WCHA 
gain area there are three counties within West Virginia - Berkeley, 
Morgan, and Jefferson, all of which are within the economically depressed 
areas known as Appalachia. At present, WCHA serves ten percent of 
Berkeley County, while as proposed, seventy percent; at present it serves 
five percent of Morgan County, while as proposed, sixty percent; at 
present it does not serve any portion of Jefferson County, while 2s 
proposed it will serve forty percent [R. 718]. Chambersburg is the *' 

of Letterkenny Army Depot, which in 1963 employed 5,660 workers, a 
very large percentage of whom reside outside of Franklin County. There 


is uncontrovertei testimony upon this record by the Commanding Officer 
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of the Letterkenny Army Depot that neither of the existing radio stations 
in Chambersburg nor any other existing radio station now covers the 
geographical area in which the Letterkenny Depot employees reside 
[718-19]. Other large employers located at Chambersburg include the 
Stanley Manufacturing Company, (employing more than 2,500 persons); 
T. B. Wood's Company (employing approximately 400 persons); a plant 
of the H. G. Heinz Company; The Knouse Company, The Chambersburg 
Engineering Company (employing approximately 200 persons); The 
Johnathan Logan Dress Manufacturing Company (employing over 200 
persons); two manufacturers of mobile homes (employing approximately 
250 persons); a plant of the American Can Company (employing more 
than 500 persons) [R. 719]. Also, there are other plants in other county 
communities, such as Wyanesboro which are highly industrialized [R. 
718-19]. Chambersburg is the site of regional offices of various Fed- 
eral and State agencies, including the U. S. Weather Bureau, U. S. De- 
partment of Agriculture, Labor, Rehabilitation Office, Social Security, 


and the Pennsylvania State Employment Service [R. 719]. The manager 


of the Pennsylvania State Employment Service at Chambersburg stated 
that surplus labor now available in surrounding counties to the west and 
north of Chambersburg look to Franklin County for employment, and 
that that office has had weekly broadcasts on Station WCHA since 1946 
[R. 720]. Further, many of the people in the outlying areas commute 
daily distances of from 30 to 40 miles to get to their places of employ- 
ment in Franklin County, despite the fact that during the winter months, 
this is an area in which there are heavy snowfalls [R. 720]. Additionally, 
much of the area to be gained lies in counties in which there is no local 
newspaper; in fact, only three local newspapers are published within the 
entire gain area of 2,960 square miles [R. 720]. Fulton, Perry, Juniata 
and Mifflin Counties, all within the gain area, have no local standard 
broadcast station [R. 720]. The Examiner found, further, that many of 
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the persons who now work in Chambersburg live beyond the present 
service contours of each of the two Chambersburg stations, and that the 
increase in power to WCHA would enable it to serve many communities 
in which persons who now work ii Chambersburg and Franklin County 
live. Further, the evidence of record is undisputed that WCHA will 
modify its present programming to reflect the needs of the larger serv- 
ice area — weather reports; reports of County Agents; broadcasts on 
behalf of the Pennsylvania State Employment Service; the U. S. Depart- 
ment of Labor, all will include information of interest to gain area resi- 
dents. Employers in or near Chambersburg will bring to the unem- 
ployed worker in the gain area, news of job opportunities or training 
in Chambersburg and Franklin County. News of civic, social, fraternal 
and religious events throughout the area also will be broadcast, including 
news of the gain area [R. 720]. 


Despite this evidence, a summary of which was set forth herein to 
emphasize the need for the service proposed by Appellant, the Review 
Board characterized it rather reluctantly as, "While the service proposed 
by WCHA may serve a useful purpose .. .". This gross understatement 
indicates clearly that the Review Board turned its back upon the potential 
listening audience within Appellant's gain area. It is well settled that the 
essence of broadcasting is programming, and the evidence upon this 
record is that WCHA will program to meet the needs and interests of the 


residents within its gain area. Confronted with this strong showing, the 


Review Board, and Appellee, (to "protect" one of its Rules) noted only 

that Appellant failed to offer in evidence programming of other stations 
which is or could be provided to the gain area. First, as Appellant pointed 
out in its Brief [Appellant's Brief, pages 23 and 24] and as the Hearing 
Examiner noted in his Initial Decision, which Appellant has summarized, 
supra, the meritorious programming which WCHA proposes will concern 
news and information about Chambersburg or Franklin County, of partic- 


ular and special interest to residents within the gain area ¢.e., job 
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opportunities within Chambersburg, etc.). This being so, what useful 
purpose could have been served by showing the programming provided to 
portions (no one station serves as much as 50% of the WCHA gain area 


[R. 715]) of the gain area. Whatever those stations might program, they 


certainly do not program news of job opportunities and the like emanating 
from Chambersburg or Franklin County. Moreover, considering the large 
number of stations that serve only portions of the gain area, the task 
which the Commission would have placed on Appellant would have been 
unreasonable. Appellant established that it will provide a needed service. 
It had no burden to attempt to rebut its own evidence. It had no burden 

to attempt to prove the negative of its case. 


The cases which Appellee cites concerning programming evidence 
are not in point. InJames S. Rivers v. Federal Communications Commis- 
sion, ___ U.S. App. D.C.__, 351 F. 2d 194 (1965), the applicant was an 
existing daytime only station proposing a fulltime (day and night) opera- 
tion, There were two fulltime AM stations already assigned to the com- 
munity, a television station, and two FM stations. The applicant showed 
it offered commendable programming to the Negro population in the com- 
munity involved, but the evidence showed that the other local stations did 
not neglect the programming needs or desires of the Negro population 
either, and the Court upheld the Commission's decision that applicant's 
programming, though commendable, did not justify a waiver of the ten 
percent rule. In this case, Appellant has shown that it will provide pro- 
gramming about Chambersburg and Frankly County specifically directed 
to meet the needs of the gain area. Chambersburg's other station, WCBG, 
serves none of the gain area, and there is no evidence that any other sta- 
tion or stations are now meeting the needs of the gain area, which Appel- 
lant proposes to meet. In Williams v. Federal Communications Commis- 
ston, 120 U.S. App. D.C. 385, 347 F. 2d 479 (1965), the Court upheld the 
Commission's conclusion that the applicant had failed to establish that it 
proposed to meet any special programming needs within its proposed 
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service area, and, therefore, was not entitled to a waiver of the ten per- 
cent rule on that ground. In this case, a special need has been shown, a 
fact admitted by the Commission. Finally, Appellee cites North Central 
Video, Inc., 38 FCC 1167, 5 Pike and Fischer RR 2d 301. It, too, is not 
in point. In North Central, a daytime only station sought fulltime facil- 
ities, but there was already a fulltime standard broadcast station in its 
community, a television station and construction permits had been issued 
to two FM stations. The Commission merely held that it would assume 
that the presence of this other local service would meet the community's 
nighttime needs. Such is not the case here, where Appellant has estab- 
lished that its station, alone, will provide needed programming to the gain 
area. 


CONCLUSION 


Throughout its Brief, Appellee relies heavily upon the Commission's 
discretion in disposing of cases such as Appellant's. As stated, supra, 
however, that discretion is not absolute, and it is submitted that the Com- 
mission has acted arbitrarily and capriciously and abused its discretion, 
in this case, for it has failed to consider the unfair and inequitable posi- 
tion in which it has placed Appellant vis-a-vis, WCBG; it has applied, rigidly, 
its ten percent rule without regard to the very purposes for which the rule 
was adopted, and without regard to its higher statutory obligations; its 
"distinctions" between this case and the Stephens County and Thomas 
County cases, supra, lack substance, and no attempt is made to relate 
factual differences in those cases, either to the purposes for which the 
ten percent rule was adopted, or to the purposes of the Communications 
Act of 1934, as amended; and, the Commission has relied upon matters 
outside its proper scope of inquiry and has made adverse findings with 


respect to Appellant's proposal based upon Appellant's failure to submit 


evidence, when it had no burden to submit it, or where such a submission 
would have been of no significance. 
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By failing to reply to each and every argument advanced by Appellee, 


Appellant in no way concedes the validity of such argument. 


For all the reasons advanced in Appellant's Brief in chief and this 
Reply Brief, it is respectfully submitted that this case should be reversed 
and remanded to the Commission. 


Respectfully submitted, 


HARRY J. DALY 
LEONARD 8S. JOYCE 
GEORGE R. BORSARI, JR. 
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529 Pennsylvania Building 
Washington, D. C. 20004 
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STATEMENT OF QUESTIONS PRESENTED 


Pursuant to a Prehearing Stipulation dated February 14, 


1966, approved by Prehearing Order dated February 24, 1966, all 


parties agree that the following questions are presented: 


l. 


Whether the Commission, in setting forth the factual 
and policy distinctions between this proceeding and 
other proceedings in which it granted a waiver of 
Section 73.28(d) of its Rules, failed to explain 

the relevance of such distinctions to the purposes 


of the Communications Act of 1934, as amended. 


Whether the Commission acted inequitablé/ in 


denying Appellant's application but granting 
increased facilities to a competing local station, 
WCBG, Chambersburg, Pennsylvania. 

Whether the Commission, by its adherence to Section 
73.28(d) of its Rules in this proceeding, failed to 
act in accordance with its statutory obligations. 
Whether the Commission failed to consider and 
evaluate properly the evidence in this proceeding 
in determining that a waiver of Section 73.28 (a) 


of its Rules was not warranted. 
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STATEMENT OF QUESTIONS PRESENTED 


COUNTERSTATEMENT OF THE CASE 


SUMMARY OF ARGUMENT 


ARGUMENT 


I. THE COMMISSION'S REFUSAL TO WAIVE THE 10% 
RULE WAS ENTIRELY CONSISTENT WITH THE 
COMMUNICATIONS ACT OF 1934, AS AMENDED. 


THE DENIAL OF WCHA'S DAYTIME PROPOSAL 
FOLLOWING A GRANT OF A NEW NIGHTTIME 
AUTHORIZATION TO WCHA‘S LOCAL COMPETI- 

TOR WAS NEITHER INCONSISTENT NOR UNFAIR 

IN VIEW OF THE IMPORTANT FACTUAL DIFFER- 
ENCES BETWEEN THE TWO APPLICATIONS AND 

THE DIFFERENT ALLOCATION STANDARDS GOVERN- 
ING DAYTIME AND NIGHTTIME PROPOSALS SUFFER- 
ING POPULATION LOSSES OF 10% OR MORE. 


IN HOLDING THAT WCHA'S SHOWING OF SPECIAL 
AND COMPELLING CIRCUMSTANCES WAS INADEQUATE, 
THE REVIEW BOARD PLACED NO UNDUE BURDEN ON 
THE APPLICANT. 


A. In'Denying The Waiver Request It Was 
Clearly Permissible For The Board To 
Consider The Applicant's Failure To 
Show That Compliance With The Rule 
Could Not Be Achieved If A Directional 
Antenna Were Employed. 


The Applicant's Failure To Show That 25 
Existing Stations Were Not Satisfactorily 
Meeting The Needs Of Listeners In The 

"Gain Area" Could Properly Be Relied On 

By The Board As A Consideration Militating 
Against Waiver Of The Rule. 
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CIENTLY EXPLAINED WHY PREVIOUS CASES DID 

NO” COMPEL A GRANT IN THIS HIGHLY DISCRE- 
TIUNARY AREA; THE REASONABLE RELATION OF 
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CLEAR, AND REQUIRED NO FURTHER ELABORATION. 
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concerning Radio Broadcasting in the 
Standard Broadcast Band, January 29, 
1957, 12 U.S.T. & O.I.A. 734, T.I.A.S. 
4777 (effective June 9, 1961) 


Amendment of Part 73 of the Commission's Rules 
Regarding AM Stations Assignment Standards 
And The Relationship Between AM And FM 
Broadcast Services, 2 Pike & Fischer, R.R. 
2a 1658, i671 (1964), reconsideration 
denied FCC 65-195, March 12, 1965 


Daytime Skywave Transmission, 18 Pike & Fischer, 
R.R. 1845, 1847 (1959) 


*In the Matter of Amendment of Section 1 of the 


Standards of Good Engineering Practice 
Concerning Standard Broadcast Stations, 


10 Pike & Fischer, R.R. 1595 (1954) 


* Cases and other authorities chiefly relied upon are 
marked with an asterisk, 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ED 


No. 19,902 


——— 


CHAMBERSBURG BROADCASTING COMPANY, 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


ON APPEAL FROM A DECISION AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


——————————— 


COUNTERSTATEMENT OF THE CASE 
This is an appeal filed pursuant to Section 402(b) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402(b) from a 


Decision of the Review Board (Board) released August 24, 1965 


(R. 761-774), and from a Memorandum Opinion and Order of the 


Federal Communications Commission released December 17, 1965 

(R. 839-841) granting limited review of, and affirming the Board 
Decision. The Board denied the application of Chambersburg 
Broadcasting Company (WCHA) to increase its power from one to 
five kilowatts because the proposed operation violated Section 
73.28(d) (3) of the Commission's Rules, U7 C.F.R. 73.28 (a) (3) 
(1965), frequently called the "10% rule", and because the appli- 


eant had not justified a waiver of the rule. 


St ees 

As appellant's statement of the case is somewhat argumenta- 
tive and incomplete, the following counterstatement is submitted. 
Chambersburg Broadcasting Co., licensee of a Class II station (WCHA) 
operating on 800 kc, one kilowatt, daytime only, in Chambersburg, 
Pennsylvania, applied to the Commission for a construction permit 
to increase its power to five kilowatts (R. 1-116). A petition 
to deny the WCHA application was filed on June 5, 1962, by Reese 


l/ 
Broadcasting Co. (R. 117-123), licensee of standard broadcast 


station WCBG, 1590. kilocycles, Chambersburg, Pennsylvania, contend- 
4 2/ 


ing that the proposed operation would violate the 10% rule. 


Pen ee a ee ee eee ee 
1/ The WCHA application was originally filed on Marchl6, 1961. 
Two months later WCBG, a Chambersburg station licensed to Reese 
Broadcasting Co., filed an application to extend its Class III 
authorization from daytime only to unlimited time operation with 
1 kw power nighttime and 5 kw daytime, using a directional antenna. 
WCHA filed a petition to deny but the Commission found no material 
factual allegations sufficient to warrant a hearing, and granted 
the WCBG application, 1 Pike & Fischer R.R. 2d 303 (1963). WCHA 
filed a petition for reconsideration which was denied, 1 Pike & 
Fischer R.R. 2d 1061 (1964). 
2/ Section 73.28(d) (3) provides, in pertinent part: 
. . -(d) With respect to applications for new 

Class II-A Stations and other applications accepted 

for filing before July 13, 1964, the following shall 

apply: Upon showing that a need exists, a Class II, 

III, or IV' station may be assigned to a channel 

available for such class, even though interference 

will be received within its normally protected con- 

tour, subject to the following conditions: are 

(3) The interference received does not affect more 

than 10 per cent of the population in the proposed 

station's normally protected primary service area; 

however, in the event that the nighttime interference 

received by a proposed Class II or III station would 

exceed this amount, then an assignment may be made 

if the proposed broadcast station would provide 

either ‘a standard broadcast nighttime facility to 

a community not having such a facility or if 25 

per cent or more of the nighttime primary service 

area of the proposed station is without primary 

nighttime service. 


Ne pe 
By Order of March 24, 1964 (R. 213-219), the application was 
designated for hearing with three other applications involving 
interlinking interference Pees to determine whether the 
WCHA proposal contravened the 10% rule, and if so, whether cir- 
cumstances existed which would warrant a waiver of the rule. 
Issues relating to the amount of interference the four proposals 
would cause and receive, areas and populations to be served, and 
other standard comparative issues were also designated. WCBG 
was made a party to the proceeding. 

In a decision released on October 20, 1964 (R. 700-726), 


the Hearing Examiner found that WCHA would suffer interference 


affecting 13.7% of the population within its normally protected 
y/ 


contour, and was thus in violation of the 10% rule. He never- 
theless recommended that the application be granted. 

As grounds for waiving the rule the examiner relied, 
inter alia, on the following considerations: 
1. The grant would permit maximum use of the frequency and 
would not per se prevent the use of either 800 ke or of any 
adjacent frequency by any existing or proposed station, and 


a ee 
3/ The three applications with which the Chambersburg applica- 
tion was consolidated were severed from the proceeding and granted 
by Commission Order of November 12, 1965 (R. 837-8). This action 
was not opposed by WCHA. 

4/ “[E]ach standard radio broadcasting station normally enjoys 
freedom from objectionable electrical interference up to a point 
where its broadcast signal is of a designated strength. The 
imaginary line connecting all these points in every direction 
around a station is called the station's ‘normally protected 
contour." Beaumont Broadcasting Corp. v. Federal Communications 
Commission, 91 U.S. App. D.C. lll, 115, 202 F.2d 306, 309: (1952). 


would not per se preclude the construction and operation of any 
other station on the frequencies in question. 


2. The areas in which the 13.7% population loss would occur are 


remote from Chambersburg and are separated from it by mountain 


ranges, and there is no record evidence that any portion of either 
interference area has as great a tie with Chambersburg as with the 
nearby larger communities. 

3. Operating as proposed, WCHA would extend interference free 
service to areas and populations which have strong ties with 
Chambersburg and Franklin County. 

In summary, the Examiner said: "When due consideration 
is given to the importance of Chambersburg as the principal city 
and industrial center of most of the area to be gained, the absence 
of a radio contact with the large gain area in which there is a 
surplus of labor, the present need of gainful employment by the 
unemployed workers in the depressed areas, and the location of 
other centers of population, the conclusion is reached that the 
facts summarized . . . warrant the waiver... .” (R. 725). 

Exceptions to the initial decision were filed by the Broad- 
cast Bureau and Reese Broadcasting Co., and WCHA replied thereto 
(R. 728-747). The Board heard oral argument on June 15, 1965 (Tr. 
201-243) , and released its Decision on August 24, 1965 (R. 761- 
774A), adopting the Examiner's findings of fact except as speci- 


fically modified but concluding that a waiver of 73.28(d) (3) was 


5/ 
not warranted. 


In discussing the question of waiver (R. 764), the Board 
observed that the 10% rule is to be viewed as a fixed and certain 
rule rather than a gauge for making tentative determinations of 
efficiency, and that waivers will be granted only where the cir- 
cumstances are so unusual and compelling that the public interest 
warrants such exceptional action. Sayger v. Federal Communications 
Commission, 114 U.S. App. D.C. 112, 312 F.2d 352 (1962). The 
Board carefully considered the arguments advanced by WCHA in 
support of its waiver request but concluded that they were not 
sufficient. | 

Referring to the showing by the applicant that other 


channels or authorizations would not be limited in any way by a 


grant, the Board concluded that such factors were of negative, 


rather than positive value in establishing grounds for waiver, 
citing Mitchell Broadcasting Co., 36 F.C.C. 1242, reconsideration 
denied 37 F.C.C. 252, review denied F.C.C. 64-1067 (1964). Also, 
in the Board's view, (R. 764-5) the significance of this showing 
was minimized by WCHA'’s failure to show that its objectives could 
not be accomplished by directionalizing to eliminate or reduce the 
interference received within its normally protected contour. 

In addition the Board noted that the proposal would not 
provide a first local transmission service nor service to any 
white or gray areas, but only a third or fourth service to 9,120 


————————— 
5/ The Review Board denied WCHA's application by a 2-1 vote. 
Board member Kessler wrote a dissenting statement. 


SiGs 
6/ 

persons, with the remainder of the gain area receiving from four 
to ten primary services. The Board concluded that this "[did] not 
approach the showing made by applicants in past cases where the need 
for service to underserved areas has been used to justify waivers 
of the 10% Rule” (R. 765). 

It was also observed that the area gaining service under 
the proposal lies a considerable distance from Chambersburg (23 to 
56 miles) and that there are four large centers of influence located 


closer by than Chambersburg: Altoona, Pennsylvania, Cumberland, 


Maryland, Hagerstown, Maryland, and Harrisburg, Pennsylvania. These 


communities have a total of thirteen AM stations, four in Harrisburg 


and three in each of the others. The Board found this factor signi- 
ficant: "While the service proposed by WCHA may serve a useful pur- 
pose, no showing has been made that the existing licensees in the 
major communities located much nearer to the area to be gained have 
not or could not fulfill the needs which WCHA contends its proposal 
alone can meet.” (R. 767). 

Distinguishing previous Commission cases in which waivers 
were granted on the basis of special eacatress Board con- 
cluded that the applicant had simply not made a strong enough show- 
ing of the need for the service to justify disregarding the basic 
allocation scheme implicit in the 10% rule. 

67 A "white area” is one which does not receive "primary ground- 
wave standard broadcast service.” The Goodwill Stations, Inc. v. 
Federal Communications Commission, 117 U.S. App. D.C. 64, 325 F.2d 
637 (1963). A “gray area” receives only one such service. No 


showing was made as to what percentage of the 9,120 persons were 
receiving only two services. 


7/ Stephens County Broadcasting Co., 30 F.C.C. 921 (1960) is dis- 


cussed infra, p. 29, 


7 - 


Following the Review Board Decision WCHA filed an Applica- 
tion for Review by the Commission (R. 776-815). 

The Commission granted limited review R. 839-841) for the 
purpose of correcting the Board's erroneous refusal to consider 


Thomas County Broadcasting Co. Inc., 35 F.C.C. 525, remanded sub. 


nom. Deep South Broadcasting Co. v. Federal Communications Commis- 


sion, 120 U.S. App. D.C. 365, 347 F.2d 459 (1965), a case on 
8/ 


which WCHA had relied heavily throughout the proceeding. — The 
Commission distinguished the case on two grounds: a) The exist- 
ing operation in Thomas County was already receiving interference 
which affected more than ten percent of the population within the 
normally protected contour; and b) the authorized wperatton pro- 
vided a first and second primary service to a small number of 
persons and a third primary service to 11,882 persons. 

In all other respects, the Commission denied the petition 


for review, and the instant appeal was filed on January 14, 1966. 


8/ Discussed infra, p. 30. 


aeGixe 
SUMMARY OF ARGUMENT 

It is undisputed that appellant's proposed operation would 
violate the Commission's so-called "10% rule,” 47 C.F.R. Section 
73. oi ae (1965), a provision disqualifying with certain excep- 
tions, ore eae which receive interference affecting more than 
10% of the population within their normally protected service area. 

The Review Board and the Commission, after a full evidentiary 
hearing, numerous pleadings, and oral argument before the Board, 
properly determined that appellant had failed to meet its burden of 
demonstrating exceptional circumstances justifying a waiver of the 
rule. In a series of recent affirmances involving the 10% rule, 
this Court has held that such a question, involving a delicate and 
technical administrative judgment, is committed to the Commission's 
discretion. James $. Rivers v. Federal Communications Commission, 
__ U.S. App. D.C.__, 351 F.2d 194 (1965). Every argument appellant 
advanced below was carefully considered and found inadequate to 
justify a waiver of the 10% rule. Appellant has not shown that the 
Commission abused its discretion in denying the WCHA application. 

The Commission correctly refused to adopt WCHA’s argument 
that a grant to its local competitor, WCBG, compelled a grant to 
WCHA. The WCBG grant was of a nighttime proposal which provided the 
first local nighttime transmission service for Chambersburg. As 
such, the proposal helped to fulfill one of the Commission's prime 


allocation objectives, and came within a specific exception to the 


i 
9 / The pertinent language of the rule is set out at n. 2 , Supra. 


10% rule. The WCBG population loss of 18.6% was considered efficient 
only within the context of the unique engineering considerations 
which govern nighttime proposals. The WCHA proposal, however, was 
for a daytime service, squarely violated the 10% ple; and was sub- 
ject to the more stringent efficiency standards which exist for day- 
time operations. In any case, the equal treatment argument should 

be barred here because it was raised too late in the administrative 


proceedings, Abacoa Radio Corp. v. Federal Communications Commission, 


__ U.S. App. D.C. __, __F.2d __, Case No, 19,627, decided February 17, 1966. 


The Board properly held that WCHA's programming evidence was 
inadequate. The burden was on the applicant to show that a need 
existed for the programming proposed, and that such need could be 
satisfied only by appellant's inefficient operation. Whether other 
stations already on the air could have or would have rendered some 
or all of the public benefits WCHA proposed, was relevant to the 
determination of the need for WCHA's proposal, and the absence of 
any evidence on this question was properly weighed against WCHA. 
James S. Rivers v. Federal Communications Commission, supra. Simi- 
larly, the Board was correct in concluding that the persuasiveness 
of WCHA's sriciieesing evidence was diminished because of appellant's 
failure to demonstrate that a directionalized antenna might have 
eliminated the necessity for the 10% violation. Mitchell Broadcast- 
ing Co., supra. 

The Board fully considered all the evidence in the record, 


and acted well within its discretion in adhering to its high standards 


= OS 
for waiver of the 10% rule. The Review Board and Commission 


decisions sufficiently distinguished other cases on which appellant 


relied, and no serious doubt can be entertained as to the reasonable- 


ness of such distinctions. 


= es 
ARGUMENT 

This appeal, contesting the denial of appellant’s applica-~ 
tion for increased facilities in a "10% rule” case, attempts to re- 
open before this Court questions of a technical nature the merits 
of which have already received thorough and repeated consideration 
by the Commission in a manner free of procedural irregularities. 
By attacking the Commission's application of the 10% rule to its 
own proposal, appellant attempts to relitigate questions which have 
been conclusively settled. Within recent years, this Court has on 
numerous occasions refused to consider assaults on the administra- 
tion of the 10% rule such as those advanced in this case. For ex- 
ample, in Sunshine State Broadcasting Corp. (WBRD) v. Federal Com- 
munications Commission, 114 U.S. App. D.C. 271, 314 F.2d 276 (1963), 
the Court's per curiam opinion stated: 

The Commission’s decision contains a full dis- 

cussion of the reasons for its action. The ques- 

tion whether in a given case a waiver of the ten 

per cent rule would be in the public interest is, 

we think, one which is to be answered by the Com- 

mission which has the expertise essential to its 

determination. The court should not substitute 

its judgment in such a technical matter for that 

of the expert agency, unless it appears that it has 

acted arbitrarily. 114 U.S. App. D.C. at 273, 314 

F.2d at 278. 
See also WEOK Broadcasting Corp. v. Federal Communications Commis- 
sion, Case No. 19,220, decided September 8, 1965, reported un- 
officially at 6 Pike & Fischer, R.R. 2d 2044 (1965); James S. Rivers 


v. Federal Communications Commission, __ U.S. App. D.C. __, 351 


F.2d 194 (1965); James R. Williams v. Federal Communications Com~ 
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mission, 120 U.S. App. D.C. 385, 347 F.2d 479 (1965); Sayger v. 
Federal Communications Commission, 114 U.S. App. D.C. 112, 312 
F.2d 352 (1962); Guinan v. Federal Communications Commission, 
111 U.S. App. D.C. 371, 297 F.2d 782 (1961). 

We submit that no abuse of discretion has been demon- 
strated by appellant and that this long series of 10% cases in 
which this Court has refused to substitute its judgment for that 
of the Commission is dispositive of the present appeal. 

I. THE COMMISSION'S REFUSAL TO WAIVE THE 10% 

RULE WAS ENTIRELY CONSISTENT WITH THE 
COMMUNICATIONS ACT OF 1934, AS AMENDED. 

Section 73.28(d) (3), the 10% rule, like other Commission 

rules governing radio station assignments, was designed to strike 


‘ 
a balance between excessive interference and too restricted use of 


available frequencies. In the Matter of Amendment of Section 1] of 


the Standards of Good Engineering Practice Concerning Standard Broad- 
cast Stations, 10 Pike & Fischer, R.R. 1595 (1954). The Commission 


explained some of the considerations which are basic to the rule. 


as follows: | a 
Whenever two or more radio stations operate 
simultaneously on the same or closély adjacent 
frequency, each will interfere to some extent 
with the reception of the other. Depending 
upon many factors but principally upon the 
distance between the stations, the powers 
radiated and the time of operation, the inter- 
ference may be so slight as to be undetectable 
or may be so severe as virtually to destroy 

the entire service areas of all the stations. 
The fundamental judgment which must be made by 
the Commission in formulating the rules govern- 
ing station assignments is the determination of 


es i es 


the point at which on an over-all basis the result- 
ing interference may become so severe as to out- 
weigh the advantages to be gained by assigning 
additional stations to the available frequencies. 


The primary purpose of the rule was to insure an 
efficient utilization of available frequencies. Thus, even where 
the pooposal would not interfere with existing services, unless it 
provided a signal to at least 90% of the population within its 


normally protected service area, it would be considered too 
; 10/ 
inefficient to warrant a! grant, absent two specified exceptions. 


"For if the sole criteridn [for a grant] were only 'no interference 
to existing stations,’ a grant might be made which represented a 
markedly inefficient operation, and which might preclude some 
future assignment of a much more efficient nature.” 10 Pike & 
Fischer, R.R. 1595, 1597-1598, Similarly, the Commission pointed 
out that adding additional stations to any channel has an adverse 
effect, since some degradation occurs even though "objectionable 


interference," as defined by the Commission's rules, 47 C.F.R. 
LL? 
73.182(0), may not necessarily be caused. 


107 Proposals which would provide a first local nighttime service 
to a community or in which 25% or more of the prospective night- 
time service area is without a primary broadcast service are 
exempt from the rule. WCHA's daytime proposal meets neither of 
these exceptions. 
ll/ Because of continued concern about overcrowding in the broad- 
Cast spectrum the Commission imposed a "freeze" on new applications 
in 1962. In 1964, this freeze was lifted, and new AM assignment 
rules were promulgated. Although the Commission's new AM rules do 
not apply to the WCHA application, the underlying policies expressed _ 
therein indicate the Commission's continued and growing concern 
with overcrowding of the AM broadcast spectrum. "If continued small 
invasions of the protected contour are permitted, the number of 
(con't. ) 


Sah oe 


Appellant's broad contention that a denial of its pro- 
posal has resulted in a too restrictive application of the rule in 
derogation of the Commission's broader statutory obligations is 
essentially similar tu vwontentions advanced and rejected in other 
10% cases. See, fcr example, Sunshine State Broadcasting Corp. v. 
Federal Communications Commission, supra, where this Court upheld 
denial of a waivex wnere it was asserted, as appellant contends 
here, that the proposal: in question would not cause objectionable 
interference to any existing or possible future operation on the 
same frequency. 

Likewise, there is no merit to appellant’s contention that 
the Commission improperly ignored a broadcasting treaty with wie 
(Br. 18), and wrongly took into account interference from CKLW, a 
Canadian station, (Br. 17), thus failing to adhere to its higher 
statutory mandates to “encourage the larger and more effective use of 
radio in the public interest,” Section 303(¢) of the Communications Act 


of 1934, as amended, 47 U.S.C. 303(g), and to “provide a fair, efficient 


and equitable distribution of radio services . eS Section 307(b) of 


the Act, 47 U.S.C. 307(b). The very purpose of the 10% rule is to 


implement the Commission's statutory mandates and as shown above, it 


IY (eon't.) stations on a channel which can have a deleterious 
effect upon any existing station will increase to the point where 
the degradation attributable to cumulative “unrecognized” inter- 
ference from these stations is quite serious. AM Station Assign- 
ment Standards, 2 Pike & Fischer, R.R. 2d 1658, 1666 (1964). It 
is noteworthy that under the new “go-no-go" provisions of the 
Rules, 73.37, 47 C.F.R. 73.37 (1965), the WCHA application would 
be barred at the threshold. 

12 Agreement Between The United States Of America And The United 
Mexican States Concerning Radio Broadcasting In The Standard Broad- 
east Band, January 29, 1957, 12 U.S.T. & O.T.A. 734, T.I.A.S. 

4777 (effective June 9, 1961). 
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has been judicially approved many times. Ab initio, therefore, a 
proposal which violates the rule is not in the public interest, and 
factors existing in a particular case which may militate against dis- 
qualification need only be considered under the Commission’s broad 
discretion to waive the rule in appropriate cases. This is "just 
the sort of problem the Commission was established to determine,” 
Guinan v. Federal Communications Commission, 111 U.S. App. D.C. at 
375, 297 F.2d at 786. And, clearly, the Board violated no statutory 
duty in declining to consider Canadian interference to be different 
than American. Similarly, whether the policy considerations behind 
the 10% rule outweighed the alleged fuller implementation of the 
Mexican Treaty is a discretionary question which the Board was free 
to resolve either way, without violating any statutory duty. 


All the reasons advanced in support of waiver by WCHA 


were carefully and fully considered by the Board and the Commission. 


The Board adopted certain of the Hearing Examiner's findings setting 
forth reasons why the public interest would be advanced by a grant 
to WCHA (R. 761-767). The Board discussed these factors, but con- 
cluded that they were not sufficient to outweigh the detriment to 
the public interest inherent in an inefficient proposal. ‘This 
decision necessarily rested on the exercise of an informed expert 
judgment. The Board considered the cases cited by appellant, and 
found them unpersuasive on the facts. The Board's decision was, 

we submit, a reasoned one, and no sufficient basis has been shown 


for setting it aside. 
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II. THE DENIAL OF WCHA*S DAYTIME PROPOSAL 
FOLLOWING A GRANT OF A NEW NIGHTTIME 
AUTHORIZATION TO WCHA*S LOCAL COMPETI- 

TOR WAS NEITHER INCONSISTENT NOR UNFAIR 

IN VIEW OF THE IMPORTANT FACTUAL DIFFER- 
ENCES BETWEEN THE TWO APPLICATIONS AND . 
THE DIFFERENT ALLOCATION STANDARDS GOVERN- 
ING DAYTIME AND NIGHTTIME PROPOSALS SUFFER- 
ING POPULATION LOSSES OF 10% OR MORE. 

Appellant contends that the denial of its application fol- 
lowing the issuance of nighttime broadcasting authority to its local 
competitior WCBG was'"unfair™ and that in this respect it has been 
the recipient of inequitable treatment. However, despite ample op- 

13 
portunity to do so, WCHA made no such argument before the Hearing 
Examiner or the Review Board, adverting to it for the first time 
before the Commission in its Application for Review. To raise an 
argument which is now alleged to be crucial at so late a stage of 
the administrative proceedings is to cripple the effective dispatch 
of the agency’s business. And, as such, it is plainly contrary to 
Section 1.115(c) of the agency’s rules, 47 C.F.R. 1.115(c). Appel- 
lant?s contention should for this reason be disregarded by the Court. 
See Abacoa Radio Corp. v. Federal Comminications Commission, __ U.S. 
App. D.C. __, __ F.2d__, Case No. 19,627, decided February 17, 1966. 

Aside from this, however, the claim of disparate treatment 
is entirely without merit. For the simple fact is that WCBG*s ap- 


plication, though it received interference amounting to more than 


10%, fell within an explicit exception to the 10% rule because it 


337 The WCBG application was granted on September 25, 1963, six 
months prior to the time appellant’s was designated for hearing. 
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provided a first local nighttime service to the community, whereas 
WCHA's proposal to increase its operating daytime power was pro- 
hibited by the rule. In short, WCHA was in violation of Section 
73.28(d) (3) and WCBG was not. 

The Commission's decision granting the WCBG application 
made clear the importance of WCBG’s qualification for exemption from 
the 10% rule: 

"Since the proposal would provide a first local 

nighttime standard broadcast service to the City 

of Chambersburg it comes within a specific ex- 

ception to Section 3.28(d) (3) of the Commission's 

Rule (10% rule). Even though there is substantial 

area loss as set forth above, the proposal will 

serve 81.4% of the population within the normally 

protected nighttime contour of Chambersburg. There- 

fore, we find that a grant of this application would 

not be inefficient as contemplated by Section 3.24 

of the Rules.” 14/ Reese Broadcasting Corp. (WCBG), 

lL Pike & Fischer, R.R. 2d 303, 305 (1963). 

Appellant sought reconsideration of this action, alleging that the 
proposal was inefficient and should be denied notwithstanding the 
fact that it fell within an exception to the rule, ‘The Commission 
rejected this contention, holding that under the circumstances 

the proposal "would not suffer interference to such an extent that 
its service would be reduced to an unsatisfactory degree.” Reese 
Broadcasting Corp. (WCBG), 1 Pike & Fischer, R.R. 2d 1061, 1063 
(1964). 


Appellant's argument now is that having condoned a pro- 


4/ Section 3.24(b) of the Commission Rules required a showing 
that "[t]he proposed station will not suffer interference to such 
an extent that its service would be reduced to an unsatisfactory 
degree." It currently appears as Section (b) of a note to new 
Section 73.24, 47 C.F.R. 73.24 Note (b) (1965). 
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posal (WCBG*s) that would serve but 81.4% of the population within its 
normally protected nighttime contour, the Commission cannot logically 
deny a proposal that would serve 86.3% of the population within the 
station*s normally protected daytime contour. Essentially, however, 
this is a quarrel with the 10% Rule itself, since that rule by its 
terms recognizes certain exceptions as to nighttime violations, among 
them applications like WCBG*s, which would provide a first local night- 
time service. 

The considerations underlying these recognized exceptions 


were discussed in the Report and Order adopting the 10% Rule, In 


the Matter of Amendment of Section 1 of the Standards of Good Engineer- 


ing Practice Concerning Standard Broadcast Stations, 10 Pike & Fischer, 
R.R. 1595, 1599 (1954) and their reasonableness is beyond dispute. 


Nighttime operation is generally restricted by engineering considera- 


tions not present during daytime hours. Because of skywave inter- 
1/ 
ference nighttime proposals are subject to relatively high limita- 


1s/ ** * * A second fundamental principle is that involved par- 
ticularly in the present proceeding -- the difference between night- 
time and daytime propagation conditions with respect to the standard 
broadcast frequencies. This is a phenomenon familiar to all radio 
listeners, resulting from reflection of skywave signals at night 
from the ionized layer in the upper atmosphere known as the ionos- 
phere, All AM stations radiate both skywave and groundwave signals, 
at all hours; but during the middle hours these skywave radiations 
are not reflected in any substantial quantity, and during this por- 
tion of the day both skywave service and skywave interference are, 
in general, negligible. But during nighttime hours the skywave 
radiations are reflected from the ionosphere, thereby creating the 
possibility of the one station*s rendering service, via skywave, at 
a much greater distance than it can through its groundwave signal, 
and at the same time vastly complicating the interference problem 
because of the still greater distance over which these skywave 
signals may cause interference to the signals of stations on the 
(cont? d) 
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tions on the amount of service they can provide. Because of the ob- 


vious desirability of providing service to areas that receive no 
acceptable signals and of providing local service to individual com- 
munities, greater tolerance is shown nighttime proposals which, 
though subject to considerable interference, meet one of these ob- 
jectives. 

However, if 73.28(d) (3) were the sole criterion for grant 
in such a situation, a proposal falling within an exception might 
be regarded as acceptable even though it failed to serve 90% or more 
of the population within the normally protected contour, To retain 
control over this factor, the Commission has measured proposals show- 
ing an unusually high degree of interference received against the 
standard of Section 73.24(b). See for example, Burlington Broadcast- 
ing Co., 1 Pike & Fischer, R.R. 2d 297 (1963) where 83% of the popu- 
lation within the normally protected contour would not receive ser- 
vice; Birch Bay Broadcasting Co., 1 Pike & Fischer, R.R. 2d 333 (1963) 
involving 77.1%; Dolph-Pettey Broadcasting Co., 1 Pike & Fischer, R.R. 
2d 347 (1963) involving 90.7%. 

It is in this context that the Commission's reference to 


WCBG?s 18.6% interference figure should be read. The Commission's 


Is7_ (cont*d) same and closely adjacent frequencies. Because of the 


difference between daytime and nighttime propagation conditions, 

it has been necessary to evolve different allocation structures 

for daytime and nighttime broadcasting in the AM band, with many 
more stations operating during the day than at night.” Daytime 
Skywave Transmissions, 18 Pike & Fischer, R.R. 1845, 1847 (1959). 
See also Amendment of Part 73 of the Commission's Rules Regarding 
AM Station Assignment Standards and the Relationship Between AM and 
FM Broadcast Services, 2 Pike & Fischer, R.R. 2d 1658, 16/1 1964), 


reconsideration denied FCC 65-195, March 12, 1965. 
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reaffirmation that the WCBG grant would be an “efficient use of the 
frequency as contemplated by Section 3.24(b) of the Rules” refers 
only to nighttime allocation considerations. The use was efficient 
because the interference received was for a nighttime proposal not 
inordinate. Since WCBG complied with a specific exemption in 73.28 
(a) (3), and represented the fulfillment of an important allocation 
objective, (first local nighttime service), it was found that a grant 
would serve the public interest. 

Finally, appellant's assertion that an adverse competitive 
situation has been created by a grant of its competitor's nighttime 
application and the denial of its own request for a daytime increase 
in power is unsupported by the record and is not even remotely asso- 
ciated with a claim that the public interest is adversely affected. 
Appellant opposed the grant to WCBG but for reasons wholly unrelated 


to the competitive impact on WCHA. See Reese Broadcasting Corp. 


(WCBG), supra, reconsideration denied, 1 Pike & Fischer R.R. 2d, 1061 


(1964). And in the hearing on its own application, no evidence on 
the competitive imbalance was offered, and no formal request for the 
opportunity to make such a proffer was presented. Even if asserted 
in a timely manner, such a contention would be of doubtful relevance 
unless related to a claim of injury to the public. But where, as 
here, both elements are lacking, there is clearly no basis for dis- 
turbing the Commission's decision. 

In sum, the "equal treatment" argument was raised too late 
by appellant,*and is in any event without merit. Since, as we have 


shown, the Commission's rules establish different standards for weigh- 


is bas 


ing interference received daytime and nighttime, and the reasonable- 


ness of such distinctions is not subject to challenge, cases such 


as Melody Music v. Federal Communications Commission, 120 U.S. App. 
D.C. 241, 34S F.2d 730 (1965) and American Broadcasting-Paramount 


Theatres, Inc. v. Federal Communications Commission, 120 U.S. App. 
D.C. 264, 345 F.2a 954 (1965) on which appellant has relied are 
wholly inapposite. We submit that denial of appellant's application 
is in accord with Commission actions in analogous situations, see 


e.g. the cases cited on pp. 11-12, supra, and was a thoroughly 


reasonable exercise of discretion. 


ea ee 


IN HOLDING THAT WCHA'S SHOWING OF SPECIAL 
AND COMPELLING CIRCUMSTANCES WAS INADEQUATE, 
THE REVIEW BOARD PLACED NO UNDUE BURDEN ON 
THE APPLICANT. 
As an applicant for a broadcast license, the burden of 
proof in the Commission proceeding was clearly on WCHA. Section 


309(e) of the Communications Act of 1934, as amended, 47 U.S.C. 


Sec.309(e). Its task was particularly heavy since the applica- 


tion was in violation of an important Commission rule, with the 


applicant being required to show that a waiver was in the public 
interest. James S. Rivers v. Federal Communications Commission, 
supra. Appellant contends, however, (Brief pp. 21-25) that in 

certain respects the Board imposed an undue burden of persuasion 

and penalized it for failure to adduce evidence on-matters which 

it asserts were outside the scope of the inquiry. Similar contentions 
have in the past been rejected by this Court, James S. Rivers v. 
Federal Communications Commission, supra, James R. Williams v. 

Federal Communications Commission, supra, and as we shall show 

they are likewise without merit here. 


A. In Denying The Waiver Request It Was Clearly 
Permissible For The Board To Consider The 


Applicant's Failure To Show That Compliance 
With The Rule Could Not Be Achieved If A 


Directional Antenna Were Employed. 


In discussing the significance of appellant's engineering 
evidence, the Board noted that appellant had failed to introduce 
any evidence on the possibility of avoiding violation of the 10% rule 
through use of a directional antenna (R. 764-765). The Board did 
not find, as appellant suggests, that a waiver was not warranted 


because a directional antenna would have eliminated the 


Bere r ie 


10% violation; all the Board held on this matter was that the 
absence of evidence regarding the possibility of directionalizing 
substantially weakened the showing of compelling need for the 
specific proposal advanced by WCHA. And that this, among a 
variety of other reasons, warranted denial of the request for 
waiver, It was entirely proper for the Board to take such a 
consideration into account and manifestly its inclusion as a 
decisional factor involved neither reliance on extra record 
evidence, nor “speculation,” as appellant urges (Br. 21-22). 

tg Sn case relied on by appellant does not support 
its position here. In that case the Commission refused to con- 
sider a hypothetical alternative site which was alleged by a 
party respondent to be superior from an allocations standpoint to 
the site selected by the applicant. The Court affirmed, holding 
that "[t]he virtues of that particular location were not neces- 
sarily to be considered" where the Commission, after a hearing, 
had decided that the site selected by the applicant satisfactorily 
complied with the allocation principles of the Communications Act. 
The opinion does not hold that the Commission may not in appro- 
priate cases consider alternatives; indeed it states that in some 
instances the agency “may be bound" to do so. And in the present 


case appellant itself relied to a considerable degree on hypo- 


thetical alternatives in its contention (R. 764) that a waiver 


should be granted because its proposal would have no adverse 


Ip” WKYR, Inc., 1 Pike & Fascher, R.R. 2d 314, affirmed sub nom, 


——_ 
Alleghany County Broadcasting Corporation, et al. v. Federal Com- 
munications Commission, U.S. App. D.C. __, 348 F.2d 778 (1965) 


rehearing denied August 31, 1965. 
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impact on various other potential uses to which the WCHA fre- 


quency and those adjacent to it might be put. 

The Board's action also finds support in Section 
73.21(a) (2) of the Commission's Rules, 47 C.F.R. 73.21(a) (2), 
which provides that "Whenever necessary a Class II station [i.e. 
WCHA] shall use a directional antenna or other means to avoid 
interference with Class I stations and with other Class II 
stations. . . " And in Beaumont Broadcasting Corp. v. Federal 
Communications Commission, supra, this Court held that the Com- 
mission was required to consider evidence offered by an opposing 
party that an alternative antenna site would reduce interference 
received by it, with no serious detriment to the applicant. Its 
opinion stated: 

The issue tendered by this proffer was not 

whether Beaumont's rather than Ozark's antenna 

proposal should have been adopted. It was 

whether the public interest would be served 

by a grant to Ozark with attendant interference 

when such interference might be eliminated by 

an antenna design not advanced by Ozark. 91 

U.S. App. D.C. 111, 117, 202 F.2d 306, 311 (1952). 

The question here is not whether the hypothetical alter- 
native of directionalizing would be more efficient (or possible at 
all), but whether WCHA's silence in the matter could properly be 
regarded as a factor militating against the existence of good 
cause for waiver of the Rule. Or put another way, in determining 
whether it would be in the public interest to waive the rule, is” 
it relevant that the applicant has not shown that his objectives 
could feasibly be achieved by means that would not result ina 


violation of the Commission's rules? In view of the foregoing, 


we submit that in assessing the applicant's showing, the Board 


ScDSixs 


acted well within its discretion in taking into account appellant's 


failure Ly demonstrate the feasibility vel non of a directional 
17 
antenna, 


B. The Applicant's Failure To Show That Existing 
Stations Were Not Satisfactorily Meeting The 
Needs Of Listeners In The "Gain Area™ Could 
Properly Be Relied On By The Board As A 


Consideration Militating Against Waiver Of 
The Rule. ' 


In the proceeding before the Commission WCHA was afforded 


an opportunity to produce evidence on the nature of its proposed 
1s/ 


programming and the need therefor in the "gain area.” Its 
showing was weighed by both the examiner and the Board (R. 725, 
766-767). The examiner found specifically that WCHA, operating as 
proposed, would be the only radio facility able to provide certain 
services which would have the effect of reaching all of the "gain 
area" from Chambersburg. The Board carefully considered this aspect 
of the case, recited highlights of the examiner's findings, and 
observed that the evidence introduced by WCHA was largely unper- 
suasive as a ground for waiving the rule. 


17/7 Cf. St. Anthony Television Corp., 2 Pike & Fischer, R.R. 2d 

348 (1964) (remanded _on other grounds, Louisiana Television Broad- 
casting Corp. v. Federal Communications Commission, __ U.S. App. 

D.C. 347 F.2d 808 (1965))where an applicant, requesting waiver of 
a TV allocation spacing requirement, (section 73.610 of the Commis- 
sion Rules, 47 C.F.R. section 73.610 (1965)) showed that no site 

in compliance with the rules was available; also Mitchell Broadcast ing 
Co., 36 F.C.C.1242, reconsideration denied 37 F.C.C. 252, review 
denied F.C.C. 64-1067 (1964), where the Review Board,noting that 

the applicant had made a complete channel research, said that the 
failure to explore the possibilities of directionalized operation 
weakened the usefulness of the study. 

18/ Programming evidence may be considered in determining whether 
circumstances exist which would warrant a waiver of the 10% rule, 

but the Commission has held that absent “very unusual circumstances” 
it will generally not be accorded "any appreciable .. . significance 
in deciding whether waiver is warranted." Huntington-Montauk Broad- 
casting Co., Inc., 25 FCC 1309, 1318-1319 (1958). 
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‘The Board noted that the "gain area™ was 23-56 miles 
distant from Chambersburg and four karger centers of influence 
were substantially closer to it than was Chambersburg: Harrisburg 
was only 12 miles distant; Altoona, Pennsylvania and Cumberland, 
Maryland only six miles from the "gain area,” and Hagerstown, 
Maryland seven miles distant. Together, these four population 


centers have thirteen AM stations. In addition, a total of 50 


stations serve part of the "gain area." The Board expressed its 


view of this phase of the case as follows: “While the service pro- 
posed by WCHA may serve a useful purpose, no showing has been made 
that the existing licensees in the major communities located much 
nearer to the area to be gained have not or could not fulfill the 
needs which WCHA contends its proposal alone can meet.” (R. 767). 
Thus, while the Board accepted the finding that only 
WCHA can provide a signal originating in Chambersburg and covering 
completely the proposed"gain area," the Board properly concluded 
that such a finding was not directly relevant to the issue. As 
the Board recognized, the question before it was not whether WCHA 
can provide a particular service which may be generally useful, 
but whether there exists a need for WCHA's service so genuine and 
compelling as to constitute a ground for overriding the objectives 
of the 10% rule. The Board correctly found no evidence in this 
record that a presently existing need in either the “gain area” or 
Chambersburg was not being met by the numerous stations located 


closer to the "gain area” than WCHA. 


Bago Wy ee 


James S. Rivers v. Federal Communications baiteeton: 
supra is directly in point here. In that case the applicant 
sought to show a compelling need in Albany, Georgia for a new 
nighttime service, alleging that its programming would be more 


responsive to the needs of the local Negro community than was 


the programming of other local outlets. In support of a request 


for waiver of the 10% rule, the applicant introduced testimony 


of Negro community leaders in support of the excellent public 
service rendered by the applicant. The Review Board found this 
showing inadequate, and denied the waiver. On appeal, this Court 
sustained the Commission, saying in part: 


Although there was unquestionably a basis. in 
the testimony for an inference that WJAZ's program- 
ming made more of an effort to reflect the interests 
and activities of the colored community, there was 
no evidence placed in the record as to the programs 
of the other stations. __ U.S. App. D.C. _. 351 
F.2d 194, 197 (1965). 


See also James R. Williams v. Federal Communications Commission, 
supra, a case involving a community with no local station, in 
which this Court upheld denial of a request to waive the 10% 
rule where the Review Board stressed the applicant's failure 
to show the existence of “any special needs or that his proposed 
19 

programming is designed to meet special needs.” — 

Dnd in a recent Commission case, North Central Video, Inc. , 
38 FCC 1167, reconsideration denied 1 FCC 2d 1328 (1965), review 
granted on other grounds, 2 FCC 2d 626 (1966), the Review Board, 
in finding applicant's evidence on programming inadequate to 
demonstrate an unusual or compelling need, alluded to its failure 


to show that the presently operating nighttime station had refused 
to cooperate with local groups. 


98s 


Where, as here, the applicant urged that its meritorious pro- 


gramming warranted a waiver,clearly it was within the Board*s discre- 
tion to require a showing that existing radio services are not now, 
or could not in the future, meet the needs and interest of the "gain 
area” population, And in the absence of record evidence on this 
point, it was not unreasonable for the Board to conclude that appel- 


lant?s showing was inadequate to support a waiver of the rule. 
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THE REVIEW BOARD AND THE COMMISSION SUFFICIENTLY 
EXPLAINED WHY PREVIOUS CASES DID NOT COMPEL A 
GRANT IN THIS HIGHLY DISCRETIONARY AREA; THE 
REASONABLE RELATION OF THE DISTINCTIONS DRAWN TO 
THE COMMISSION'S OVERALL ALLOCATION POLICY WAS 


SUFFICIENTLY CLEAR, AND REQUIRED NO FURTHER 
ELABORATION. 

Appellant claims that the Board failed to explain how the 
factual differences between the present proceeding and others in 
which the Commission has granted a waiver relate to the purposes 
of the Communications Act, and contends that the Board's alleged 
refusal to follow previous cases was arbitrary. In this respect 
WCHA relies primarily on two Commission decisions: Stephens 
County Broadcasting Company 30 F.C.C. 921 (1960) and Thomas 
County Broadcasting Co., Inc., 35 F.C.C. 525 (1963) remanded sub nom. 


ee ee O 


Deep South Broadcasting Co. v. Federal Communications Commission, 


supra. 


Contrary to appellant's assertion, the Stephens decision was 


carefully considered by the Board (R. 767) but was simply not re- 
garded as controlling in the present circumstances. After dis- 
cussing the decisional elements in that case the Board concluded: 


In our view, Stephens is distinguishable from the 
instant case due to the larger violation involved 
herein; the absence of any service to a "gray" area 
{an area receiving only one primary service] ; the 
distance of the gain area from Chambersburg as well 
as its relative proximity to larger centers of pop- 
ulation; and the absence of any public benefit simi- 
lar to WNEG's vacated frequency. ([Stephen:" involved 
a change from one frequency to another so that in 
addition to the improved service, the vacated fre-- 
quency was freed for assignment to new applicants.] 
(R. 767). 
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The Board declined to consider Thomas County, supra, on the 
ground that the case had been remanded to the Commission by this 
Court for further hearings. However, the Commission granted review 
of the Board opinion for the purpose of discussing the case. Its 
opinion states: 


In Thomas County, the existing operation was already 
receiving interference which affected more than ten 

per cent of the population within the station's nor- 
mally protected primary service area, and the authorized 
operation resulted in some reduction of the interference 
then being received. Moreover, the authorized operation 
provided a first and second primary service to small 
numbers of persons, and a third primary service to 
11,882 persons. With respect to the WCHA proposal, an 
increase in the extent of interference received would 
result, no part of the gain area presently receives 

less than two primary services, and the number of 
persons who would receive a third primary service is 
substantially less than that established in Thomas 
County. (R. 840) 


It is submitted that the distinctions between these previous 
eases and the present one are sufficiently articulated, self evidently 


rational, of legal significance, and reasonably related to the purposes 
20/ 
of the Communications Act of 1934, as amended. That the cases on 


which appellant relies are basically similar to his own, cannot ob- 
scure the dissimilarities, and what relevance the factual differences 


ee Se ee ee 
20/ In support of its contention that a fuller statement was required, 
appellant relies on Mary Carter Paint Co. v. Federat Trade 

Commission, 333 F.2d 654 (Sth Cir. 1964). This case, however, has 
been reversed by the Supreme Court which held: "There was substantial 
evidence in the record to support the Commission's finding; its 
determination that the practice here was deceptive was neither 
arbitrary nor clearly wrong. The Court of Appeals should have 
sustained it." Federal Trade Commission v. Mary Carter Paint Co. 

382 U.S. 46, 49 (1965). 
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may have to the delicate questions of radio allocation is a question 
committed to the Commission's discretion. Sayger v. Federal Communi- 
cations Commission, supra. 

This court has approved a broad range of discretion in the 
Commission to predicate its decisions on the facts of each case: 


In the first place, comparability in this area is an 
inexact concept at best; and, secondly, the Commis- 
sion is to be accorded substantial latitude in the 
continuing administration of a rule such as is here 
involved, where trial and error is to some extent 
inevitable. The Supreme Court has said that the 
Commission is not obliged "to deal with all cases 
at all times as it has dealt with some that seem 
comparable." Federal Communications Commission v. 
WOKO, Inc., 329 U.S. 223, 228. 67S. Ct. 213, 216, 
Ql L. Ed. 204 (1946). And this court has referred 
to the necessarily “pragmatic” nature of the Com- 
mission's approach to each requested waiver . .- -- 
James S$. Rivers v. Federal Communications Commis- 


f£ecgerd: Se 


sion, supra n. 3 at 196. 


See also Guinan v. Federal Communications Commission, supra. 
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Appellant has failed to show that the distinctions enumerated 


above are arbitrary or unrelated to the statutory mandate of the 

Communications Act of 1934, as amended; at most it can suggest that 
another conclusion would have been reasonable. But such is not the 
test for review of agency determinations. Universal Camera Corp. v- 


National Labor Relations Board, 340 U.S. 474 (1951); Sunshine State 


Soe 


Broadcasting Co. (WBRD) v. Federal Communications Commission, supra. 
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CONCLUSION 


For the foregoing reasons, the decision in this case should 
be affirmed, 
Respectfully submitted, 
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